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Where Quality Counts 
Certified by 


A.G.A. Testing : —Barber is the Choice 
Laboratory 


a Regulators keep good 
company—you’ll find them endorsed and used by appliance manufac- 


turers and dealers who are most particular about the products they make 





and sell. Every Barber Regulator is built to exacting standards—a last- 
ingly dependable device, highly sensitive to extremely small pressure 
fluctuations. Body is all bronze, working parts are of brass, springs of 
phosphor bronze, diaphragm of fine sheepskin. In appearance, too, Barber 
Regulators are fully in step with modern streamlined appliance styling. 


For safety, economy, and performance—¢get today’s outstanding regulator 


value—BARBER! 


e A supply of descriptive folders on this regulator will be 
sent without obligation for distribution to your trade. Ask 
for current Catalog and Price List on Barber Conversion 


Burners, Appliance Burners and Regulators. 


E BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


© BARBERZ22“SBURNERS~ 


For Warm Air Furnaces, Steam and Hot Water Boilers and Other Appliances 
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M. erry Christmas 
and 


ra Hayy New Year 


PUBLIC UTILITIES FORTNIGHTLY 
WASHINGTON, B. oC. 





F 'yenipron year draws to a close and again 


we have the pleasure of extending to the 


many kind friends of Pusiic Utiities Fort- 
NIGHTLY our sincere wishes for a good old- 
fashioned Merry Christmas and the happiest 
of New Years. Because 1939 trailed in its 
wake so much world misery, and leaves even 
our own beloved America thrashing about in 
a state of uncertainty and anxiety, it becomes 
all the more important to us to break the toll- 
taking tension with a return to the full flavor 
of this beautiful traditional season. Now, 
more than at any time within the last two 
decades, we should appreciate the significance 
of the coming of the Prince of Peace. Now, 
we have special need for the renewed hope 
and courage that is associated with the New 
Year. 


So much has happened during the past year 
—so much that makes hardly pleasant read- 
ing—that we are tempted to pass gingerly 
over the usual recapitulation of events which 
is customary with the final annual issue of any 
publication. The, situation recalls a remark 
once made by a hot-headed college student, 
who became so annoyed, when served a plate 
of very debatable hash, that he sailed it right 
out of the refectory window. The prefect of 


C. EMERY TROXEL 


Where competition leaves off, regulation must 
begin in fixing utility rates. 


(SEE Pace 796) 


DEC. 21, 1939 


HERBERT COREY 


The new “absentee control” in Washington is 
making a piker of the old “absentee manage- 
ment” of Wall Street. 


(SEE Pace 787) 


discipline demanded an explanation of such 
conduct and the youth replied, referring to 
the ingredients of the hash: “These items 
were unpleasant enough when they first oc- 
curred; why are we now asked to review 
them?” And so, if it is all the same to our 
readers, we shall just take a running glance 
at the high spots of 1939 and let it go at that. 


CoMPARED with state politics in general, the 
regulatory situation was not so disturbing 
during 1939, at that. On the judicial front, the 
year was marked by Supreme Court decisions 
which (1) disqualified utility court attacks 
against the TVA and (2) overthrew the mis- 
chievous “negative order” doctrine limiting 
appeals from Federal regulatory boards. In 
the U. S. Circuit Courts, (1) San Francisco 
was upheld i in its refusal to go into the electric 
business in order to use Hetch Hetchy power, 
and (2) the FPC, in the Appalachian Power 
Company Case was denied its jurisdictional 
claim over rivers, non-navigable in fact, but 
which may “affect interstate commerce.” A 
3-judge court in Pennsylvania upheld tem- 
porary rate making on a purely original cost 
basis. More will undoubtedly be heard of these 
lower court decisions during the coming year. 
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RILEY STEAM GENERATING UNIT 


Installed in the plant of | 


Central Illinois Light Company, Peoria, Ill. 
(Commonwealth & Southern Property) 


= | P 
: I, 4 N 
i fn 


300,000 Ibs. steam per hour, 900 ibs. pressure, 875° F. Steam Temperature 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT TACOMA 
ST. Louis CINCINNATI HOUSTON CHICAGO ST. PAUL KANSAS CITY LOS ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 


BOILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNACES 
PULVERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTINGS 
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8 PAGES WITH THE EDITORS. § (Continued) 


| eves the standpoint of both Federal and 
state legislation, 1939 was a fairly meager 
year compared with the average of the last 
decade. Congress killed the President’s 
“splending” bill; financially crippled PWA; 
mildly hobbled TVA; exempted operators on 
small telephone exchanges from the wage- 
hour law; and worked out.some sort of a 
compromise with rebellious New England 
states on flood-control policy. Ripper legisla- 
tion ousted former regulatory commissions 
in Michigan and Rhode Island, but was blocked 
in Pennsylvania and Wisconsin. Tax revolt 
against the TVA broke out in several south- 
ern legislatures but only in Georgia was such 
legislation enacted. Alabama passed a law to 
eliminate the duplication of private utility 
systems by public works construction, which 
irritated Federal Works Administrator Car- 
mody considerably. Ohio received a similar 
statute. 


Pusiic ownership of utilities had a bad 
year in 1939, losing a great majority of the 
municipal elections, including San Francisco’s 
eighth negative vote last May. (The Cali- 
fornia and Wisconsin legislatures also treated 
public ownership proposals badly.) Lack of 
enthusiasm in financial circles torpedoed Ne- 
braska’s dream for a statewide publicly owned 
power monopoly. The split congressional com- 
mittee report on TVA was most inconclusive. 


SoME progress towards peace along this 
sector was seen in Bonneville’s recent agree- 
ment to permit private utility distribution of 
Federal power in Portland, and in the Com- 
monwealth & Southern’s surrender of its Ten- 
nessee properties to the TVA at the relatively 
reasonable figure of $80,000,000 (even though 
the more skeptical may suspect that the lat- 
ter settlement had a slightly “Munich” flavor 
in view of the subsequent revival of anti- 
utility bombardment by high officials). 


THE passing of J. D. Ross was an irre- 
placeable loss for the exponents of public 
power operations. Sudden revival of Canadian 
interest in the St. Lawrence seaway pact indi- 
cates a new chance for that project in 1940. 
The appointment by President Roosevelt of 
a new National Power Policy Committee 
climaxed a year during which national de- 
fense was put forward as the latest protec- 
tive coloring for the administration’s power 
program. 


> 


| the field of Federal commission activity 
the final report of the FCC on its special 
telephone investigation was probably the high 
spot, although the FPC took several important 
steps in the administration of its new regula- 
tory powers over interstate natural gas opera- 
tions and even ventured into the realm of 
retroactive licensing jurisdiction over hydro- 
electric plants constructed prior to the Fed- 
eral Water Power Act of 1920. 


Tue SEC made important progress in its 
administration of the Holding Company Act, 
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OWEN ELY 


Will Mars lay a heavy hand upon the field 
of public service? 


(SEE Pace 806) 


but is apparently not_moving fast enough to 
suit utility critics in Congress. The FCC sur- 
vived both Democratic and Republican at- 
tempts at ripper legislation and since the re- 
placement of Chairman McNinch by Chair- 
man Fly has become such a hardworking, har- 
monious body that much opposition to it has 
melted away. Other Federal commission ap- 
pointments sent Commissioner Thompson to 
the FCC (replacing Sykes) ; Henderson to the 
SEC (replacing Douglas) ; Olds to the FPC 
(replacing McNinch); ex-Senator Pope to 
the TVA (replacing ex-Chairman Morgan). 


ca 


O'. course the principal event of the year 
in the utility field, as in any other field, 
was the outbreak of European hostilities which 
set utilities to speeding up construction pro- 
grams in anticipation of rising costs and in- 
creasing service demands. In ‘this connection 
we present in this issue an article by our fi- 
nancial editor, OWEN ELy, on the question of 
whether the war will handicap utilities. 


ALSO in this issue is featured a discussion 
of the growing tendency towards Federal 
dictatorial control in Federal agencies by the 
well-known Washington author and journal- 
ist, HERBERT ‘Corey; and an analysis of mo- 
nopoly price fixing in the determination of 
utility rate schedules, by C. Emery TROXEL 
of the faculty of Wayne University. 


THE next issue will be out January 4th. 
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THE NEW REMINGTON NOISELESS 
WRITING PERFECTION WITH SILENCE 


In beauty of printwork, faultless manifolding 
and clean-cut stencils, the new Remington 
Noiseless surpasses all other typewriters. This 
is the machine that does everything required 
of a typewriter not only better but quietly. 
Here is the one typewriter that gives writing 
perfection with silence—one reason why the 
typists of America are swinging to Remington. 


The Interchangeable Carriage is an exclusive 
feature of the ‘‘17’’ for all wide form work 
up to 31 inches. 


THE NEW REMINGTON 17 
THE ONE TYPEWRITER, COMPLETELY NEW 


The amazing Model 17 revolutionizes all 
previous conceptions of typewriter value. 
Completely new, it embodies a host of ex- 
clusive advantages for the operator ... 
and for the man who pays the bills. It is 
the new and acknowledged leader among 
typewriters of this classification and an- 
other reason why again this year more Rem- 
ingtons will be sold than any other type- 
writer. Certainly, a trial without obligation, 


CALL ANY REMINGTON RAND OFFICE TODAY 


Remington Rand Ine. 


BUFFALO 


e NEW YORK 
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Lowest Cost?... NO! 
Highest Quality? 
emphatically YES! 


VULCAN VALVE HEAD, LG-1 


The Vulcan Automatic Valve Operat- eet 
ing Head is an advanced development 
for the high and ever increasing higher 


pressure and temperature conditions 
encountered in modern steam plants. 

Simplicity is the keynote in design and s °o °o T B L ©] Ww E R Ss 
construction. A piston valve steam 
actuated thru a pilot valve provides 
positive operation—makes Vulcan 
Automatic Heads the greatest step 
ahead in Soot Blower Design in the : . . i p : ee 
past 15 years. with the highest quality equipment of this type it is 


—are built with but one object—to provide industry 


possible to build. Every steam plant offers new 
problems in soot removal—Vulcan Engineers have 
Q = successfully solved thousands of such problems. 
; Vulcan installations are soundly designed, individually 
designed to do their work efficiently and economically — 
to cut fuel costs and provide real savings 


VULCAN VALVE ASSEMBLY in steam production. 








Vulcan Valves of completely corrosion 

tesistant materials and stainless steels 

eee hee aoe oun ae From the desks of design and layout 
tigned that of thousands in use no engineers to drafting room to factory 
valve of this type has ever failed in craftsmen and to field service, Vulcan 
ervice. Vulcan construction permits personnel takes pride in providing a per- 
tdaptation to every increase in pres- sonalized installation, built co exacting 


wre for modern boilers—no valve stems 
tobreak—no opening or closing against standards for long service and economical 


steam pressure—no regrinding of operation—backed by a record of lowest 

vives is ever required—valve packing maintenance. Ask the Vulcan Engineer 

ateiscorge 9 - bigs ey sh representative why Vulcan must build 
pped wit ulcan pioneer Under : 

Arm Supports which have eliminated o> Separe rental. 

warpage of elements. : VULCAN VALVE DETAIL 





Vulcan Soot Blower Corporation * Dubois, Pa. 
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roads. 
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U. S. Senator from Wyoming. 


RaymMonp MOoLey 
Writing in Newsweek. 


Epitror1AL STATEMENT 
Longview (Texas) News. 


Burton K. WHEELER 
U. S. Senator from Montana. 


Rosert H. JACKSON 
Solicitor General of the United 
States. 


Mixtarp E. Typincs 
U. S. Senator from Maryland. 


Jean C. WITTER 
Former President, Investment 
Bankers Association of America. 


E. C. STonE 
Vice president and general mana- 
ger, Duquesne Light Company. 


CHARLES KRAMER 
U. S. Representative from 
California. 


FLoyp W. Parsons 
Editorial director, Gas Age. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MOoNTAIGNE 





“Railway taxes now average nearly $1,000,000 a day.” 


¥ 


“Industry in America has done wonderfully well, but 
not well enough.” 


¥ 


“This year the [spend-lend] schemes are apparently 
to be painted with military camouflage.” 


¥ 


“Those who propose pipe-line divorcement haven't any 
suggestions for separate maintenance.” 


¥ 


“Railroads are geared for mass production. There must 
be mass consumption of the services they offer.” 


¥ 


“The lawyers are the only group in a community who 
really know how well judicial work is being done.” 


¥ 


“Free enterprise on the one hand and state socialism 
on the other will not long survive together in the same 
country.” 


¥ 


“T believe more publicity and less regulation will cure 
most of the evils which prompted passage of the Secu- 
rities Act.” 

pt 
“Perhaps the greatest danger confronting our [elec- 


tric utility] industry at the present time is the possibility 
of too much self-complacency.” 


¥ 


“The Public Works Administration is to be congratu- 
lated upon its fine record of achievement. I have yet to 
hear any adverse criticism of its operations.” 


¥ 


“In recent years the life of the average business man 
has been very much like that of a fellow working in a 
fire house, or the emergency ward of a hospital.” 
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- Burroughs 
PUBLIC UTILITY BILLING MACHINE 














1 


Burroughs Billing Machine 
writes bill and office record, fur- 
nishes a journal, and automati- 
cally accumulates totals of 
revenue classifications, rate 
blocks, etc. 


Automatically warns operator if 
a mistake is made in computing 
consumption in the meter book 
or in entering reading and con- 
sumption figures on the key- 
board. This eliminates the need 
for checking consumption 
figures before writing bills. 


The Short-Cut Keyboard en- 
ables operator to enter two sets 
of figures (such as gross and net 
amount) on the keyboard, and 
depress operating bar—all at the 
same time. 


Figures are automatically re- 
peated by the machine on both 
stubs and ledger. 


Bills completed are automati- 
cally ejected and stacked in 
correct billing order. 
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Whatever plan is used—Bill and Ledger, Stub, 
or Register Sheet—this new Burroughs will do 
the job with greater speed, simplicity and ease 
of operation. And bills and records will be 
neater, more accurate, more complete. 

Many municipal utilities also use this machine 
to write delinquent bills or to create a collec- 
tion stub at the time of billing, thus speeding 
up collections and reducing the number of 
delinquent accounts. 


Investigate. Ask your local Burroughs office to 
demonstrate the many automatic features that 
make this new Burroughs outstanding for 
municipal utility billing. Or mail the coupon 
for complete information. 


MAIL THIS COUPON TODAY! 


Burroughs Adding Machine Company 

6242 Second Boulevard, Detroit, Michigan 
I would like complete information about the new Burroughs 
Public Utility Billing Machine. 


Name 
Address 
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“T think ... it was a mistake for the government to 
get into the power business.” 


+ 


“... the preéxistent limitation against which all lawyers 
have to struggle, if they are to become effective agents 
of a better day, is the tendency to glorify the past.” 


¥ 


“Always we have heard that a municipal utility float- 
ing alone in a sea of hostile utilities could not be expected 
to demonstrate the virtues of public ownership at its 
best.” 


¥ 


“Only a congressional inquiry—impartial, fact finding, 
and nonpolitically objective—can separate the minimum of 
wheat from the maximum chaff in the public power con- 


” 


glomeration... 


¥ 


. we (speaking personally) prefer a public well 
served by the radio with press assistance than a public 
badly served by radio and subject to contradiction by a 
better informed press.” 


“ 


* 


“Government efficiently and economically operated is 
our best protection against the undermining of democracy. 
. . . Financial preparedness is the greatest bulwark of 
national defense, and it is the greatest guaranty for na- 
tional security. 


“In the name of social reform and sharing of wealth, 
we have trebled our national debt, levied burdensome 
taxes, and imposed governmental and production restric- 
tions .. . which, unless they are relaxed, must result ina 
lowering of our standard of living.” 


* 


“T have yet to see an unemployed man receiving a gov- 
ernment benefit, dignified as it may be, who did not prefer 
private employment. ... I have yet to see a business man 
who did not prefer to give these men work, if he could, 
rather than pay them wages in the form of taxes to be 
expended by the government.” 


¥ 


“No industry has sought the good graces of govern- 
ment more than has the transportation industry. No in- 
dustry requires the good graces of government more 
than does the transportation industry; and no industry 
can benefit more from a friendly, sympathetic under- 
standing of its problems, and from an honest effort to 
solve those problems, than can the transportation in- 
dustry.” 
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ODERN Roiler, Fuel Burning 
and Related EGuijzment 


For unit capacities from 1000 


yers 
ents 





Oat- 
ted to 1,000,000 Ib of steam per hr 
Its 
C-E TYPES 
BENT TUBE—multi-drum, four-drum, three-drum, two-drum 
STRAIGHT TUBE—sectional header, box header (cross drum ond 
ing, long drum) 
FIRE TUBE—hrt, vertical, internally fired, locomotive type 
of BO | LERS MARINE—sectional header, bent tube 


‘on- WASTE HEAT—straight tube, bent tube, fire tube 
(C-E Boilers include all types known by the trade names Heine, Walsh- 
Weidner, Casey-Hedges, Ladd and Nuway) 





vell C-E TYPES 


lic SU p F ¥ iH FAT F RS various designs suitable for any superheat requirements and applicable 
10 any type or size of water tube boiler; also a girth type for hrt boilers. 


ra 
Known by the trade name Elesco. 





C-E TYPES 
3 UNDERFEED—multiple retort, single retort (five designs) 
. STOKERS CHAIN GRATE—(three designs) 
cy. TRAVELING GRATE—(two designs) 
of (C-E Stokers include all types known by the trade names Coxe, Green, 
Type E, Type K, and Skelly) 





C-E TYPES 


Pl LVE a i Z al al FL both direct fired and storage systems ond a variety of designs of mills, 
th burners, feeders and related equipment, including those known by the 
, 


trade names Raymond and Lopulco. 





C-E TYPES 


ia 
FURNACES both dry bottom and slagging pulverized fuel furnaces as well es 


extended surfoce and plain water-cooled wall constructions. 





C-E TYPES 
“i HEAT RECOVERY regenerative, plate and tubular air heaters; continuous loop and flenged 
er joint types of fin tube economizers. Latter known by the trade nome 
an Elesco. 
d, 





he C-E TYPES 


suitable combinations of boiler, fuel burning and related equipment 
COMPLETE UN ITS for any fuel and for capacities from 1000 to over 1,000,000 Ib. of 
steam per hr. Also complete units of standard design known by the 
trade names C-E Steam Generator, Type VU, and Combustion Steam 
- Generator. 


Combustion Engineering Company, Inc., 200 Madison Ave., New York » Canada: Combustion Engineering Corp. Ltd., Montreal 


| COMBUSTION ENGINEERING 
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CHEVROLET TRUCKS © 





“THE THRIFT- CARRIERS FOR nT: NATION’ 


940 





56 models on 9 different wheelbases 


Chevrolet builds and sells more trucks than 
any other manufacturer in America does, be- 
cause the nation has recognized the superior 
value of Chevrolet trucks and now demands 
them for the greatest number of its hauling 
jobs. .. . This nationwide demand, of course, 
is just the total demand of thousands upon 
thousands of truck users who have found in 
Chevrolet the truck best suited to their needs. 


. Chevrolet now is in a position to supply 
the hauling needs of even more industries and 
businesses than ever before. Now there are 
Chevrolet trucks in 56 models, on 9 different 
wheelbases. Among them is a model that will 
fit nearly every job, and that offers the tradi- 
tional values that have made Chevrolet the 
nation’s largest builder of trucks. 


CHEVROLET MOTOR DIVISION, General Motors Sales Corporation, DETROIT, MICHIGAN 


Featuring . . . CHEVROLET-BUILT BODIES . 


- MASSIVE NEW SUPREMLINE STYLING 


. » » FAMOUS VALVE-IN-HEAD TRUCK 


ENGINE . .. NEW SUPER-COMFORT COUPE-TYPE CAB .. . NEW FULL-VISION OUTLOOK ... POWERFUL HYDRAULIC TRUCK 


BRAKES .. . HYPOID GEAR REAR AXLES 


- » » FULL-FLOATING REAR AXLE on Heavy Duty models (Vacuum Power Brakes, 


Two-Speed Rear Axle, optional on Heavy Duty models at extra cost.) 
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RAILWAYa INDUSTRIAL 


ENGINEERING CO. 
GREENSBURG, PA. 

















7724 SOUTH CHICAGO AVENUE CHICAGO, ILLINOIS 
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says Government and 


its “TAKE” exceeds the total 
income of the Western half of 
the United States—and the end 
is not yet. 


IN 1938, the income of the darkened 
area of this map was $17,696,000,000. 

But in 1938, Government, Federal, 
state and local, spent about $18,000,- 
000,000. 

That’s more than the entire West 
realized from all the products of its 
year’s work. 

It equals nearly 30 cents of every 
dollar the nation’s producers earned 
in 1938. 

And what did it buy? 

Well, for one thing it bought relief 
from distress for the needy. Everybody 
agrees to the rightness of doing that. 
But only one dollar out of six was spent 
for relief. 

Most of the other increases in spend- 
ing go for innovations in government 
service. 

The last few years have seen the crea- 
tion of 67 new Federal boards, com- 


missions, administrations and author- 
ities, agencies to supervise every activity 
of business from peanut-vending to 
steel production. Likewise, open and 
indirect competition with all business. 

The question is ot whether these are 
desirable government functions. 

The question is whether the country 
wants expansion of government, which 
must be paid for by increased taxes— 

Or wants expansion of business, 
which pays in jobs and wages. 

For the increased meney that now 
goes into government spending is the 
money that formerly went into new 
products, new factories, bigger pay- 
rolls. There isn’t enough in the earned 
dollar to go both ways. 





Less Taxes—More Jobs 





This message is published by 


NATION’S BUSINESS 


—a monthly magazine edited in Washington, 
where business and politics meet. Established 
1912. 315,000 business men and women sub- 
scribe. Begin reading Nation’s Business now. 








Boiler Research 
.». In Perspective 


In its earlier stages, boiler research was largely, if not solely, of 
a simple, elementary character—such as determining the flow of 
steam through each tube of a superheater tube-bank connected to 
common headers. B&W proudly referred to 80,000 readings logged 
in such a test. 


A little later, research became more complicated, as more in- 
tricate technicalities became involved in the studies made. Typical 
of this stage were the investigations of stress lines in pressure vessels 
—studies made with photo-elastic models and polarized light. 


Lately, the industry has entered a third stage. In this stage, re- 
search has gone beyond the scope of the laboratory and its most 
intricate of scientific devices, and has moved into the field. The 
very size of power-plant equipment prohibits laboratory analysis of 
all that takes place in a modern central-station boiler-unit. 


Under these conditions, and with the new designs, new construc- 
tions, and new performance-levels that are being demanded today, 
the purchaser can profit by a dual evaluation. He will, of course, 
evaluate designs and constructions. But, he will profit far more 
from an appraisal of the manufacturer's experience or ability to 
make such designs practicable. This.is the paramount consideration. 
It determines operating results. 


THE BABCOCK & WILCOX COMPANY 
85 LIBERTY ST. NEW YORK, N. Y. 
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ENTY of trouble for Baldy. But none on the A.C.S.R. 
roe. so the little game he started,“to trim the 
pikers,” lasted all night. He’s had a rough going over. 

You learn to expect a minimum of trouble when the 
conductors on your hi-lines and rural lines are Aluminum 
Cable Steel Reinforced; no need to have your gangs up all 
night waiting for trouble. Operating men everywhere re- 
port regularly that their A.C.S.R. lines have gone through 
serious ice, wind and electrical storms without injury. 

To the following factors, considerable credit must go 
for the enviable performance of A.C.S.R. lines: the light 
weight and corrosion resistance of Aluminum, the high 
strength of steel, and the perfected system of vibration 
control. ALUMINUM COMPANY OF AMERICA, 2134 Gulf 
Building, Pittsburgh, Pennsylvania. 





FOR RURAL LINE 
FOR POWER TRANSMISSION 





This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





December 21, 1939 Public Utilities Fortnightly 



































FOR DOOR 
ECONOMY... 


The unbeatable economy of Kinnear 
Steel Rolling Doors is due to more 
than rugged, durable construction. 
These all steel, interlocking-slat 
doors were designed—in every de- 
til—for maximum economy and 
eiciency of operation. Coiling com- 
pactly overhead, they save valuable, 
wable floor and wall space. They 
open and close smoothly and rapidly 
the year around, unobstructed by ice, 
sow or swollen ground. And they 
open out of the way of traffic, safe 
from damage. Ideal for any service 
doorway, in old or new buildings, 
wih motor or manual control. 


Write for Details Today! 


The h l N \ E A i Manufacturing Benge 


?U60-80 FRELUS AVENUE COLUMBUS, OHIO 


Factories: Columbus, Ohio, and fan Francisco, California 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Public Utilities Fortnightly 


December 21, 193 











NEW MAP 


of the 


PUBLIC POWER PROGRAM 


Announcing the Publication of 


“Federal Financing and Location 


Public Power Projects; 1933-1939” 


the most comprehensive, visual 
presentation ever made of the pub- 
lic power program. The map shows 
accurately the cost and location of 
all federal, district, state and mu- 
nicipal power projects. 


The extensive operations of the 
R.E.A on a national scale are por- 
trayed for the first time. Few real- 
ize the growth, cost, and signifi- 
cance of this important develop- 
ment. 


A simple color scheme and dis- 
tinctive symbols, designating the 
different types of projects, facili- 
tate use of the new map. More than 
350 geographic localities in which 
federal funds have been expended 
are clearly indicated. 


Suitable for framing and wall 
use (size 29 in. x 43 in.), the map 
should be ordered now by all those 
interested in the public power pro- 


gram. 


Informative . Complete . Concise . Up-to-date 


Price: $2.00 a copy 


Shipped unfolded in special mailing tube, post- 
age prepaid in the United States and Canada. 


P. U. R. Executive Information Service 


1040 Munsey Bldg. 


Washington, D. C. 
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BETWEEN INVESTMENT 
AND RETURN 


Prt 





SPEED ~~~ through Grinnell prefabricated assemblies . . . 
cuts down the time between your investment and the day 
that steam begins to flow at a profit . . . makes certain that 
schedules will be met. Carefully engineered, accurate sub- 
assemblies are quickly, easily and economically field-welded 
into a finished piping system — saving weeks over a “‘field- 
built” job. 

The experience of Grinnell assures correct interpretation 
of ideas and plans, pre-testing to qualify for insurance — 
construction to standards commercially practical and tech- 
nically sound, Plant facilities enable Grinnell to serve any 
part of the continent quickly. Follow the lead of hundreds 
of engineers and “Give the plans to Grinnell.” Grinnell 
Company, Inc., Executive Offices, Providence, Rhode Island. 
Branch offices in principal cities. 


PREFABRICATION BY GRINNELL 


WHENEVER PIPING 1S INVOLVED 


Unique header recently completed by Grinnell 
as part of large power piping installation 
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Choose NORDSTROM VALVES 


PATENTED 
“Sealdport” 
Lubrication 








ADVANTAGES 


1. Quarter-turn. Opens or closes valve. Quick- 
est to operate. 


2. Simplest design. Fewest parts. Nothing to clog, 


"Sealdport" lubrication. Provides proper lift. 
ing of plug by positive pressure and maintains 
unbroken seal surrounding the ports. 


4, Streamlined flow. Minimum resistance to line 
flow. 


5. Full-floating plug. Always easy to turn. Non- 
freezing. 


6. Lapped plugs. Lapped into the bodies by 
exclusive patented methods, assuring precision 
fits. 


7. No exposed seat. Plug rides on pressure 
lubricant seat from which it is never separated. 





8. Non-sticking. Powerful hydraulic action per- 
forms triple function; lifts plug to turn easily; 
lubricates; and seals valve. 
With their pressure lubrication features, Nord- ; : 
strom Lubricated Plug Valves provide for o. Pressure-checked. Impossible for line fluid 
hydraulically jacking the plug free in the or lubricant to be blown out through lubricant 
event of its sticking. They also provide easy ducts when lubricant screw is removed. 
operation under high line pressure by lubri- 
cating the rubbing surfaces. Leakage is pre- 10. Check valves. Two or more ball checks in 
vented by the introduction of a plastic, viscous shank are positive means of preventing leakage 
seal of lubricant between the plug and its regardless of pressure. 
seat. Because the plug is never separated from 
its seat without the space being automatically i\.SSmecial lubreants: “Sheds comipasndene 
filled with lubricant, it is impossible for any a P . 
foreign matter to enter. This feature protects 
the valve from corrosive and erosive action 12. Factory-tested. Every Nordstrom receives 
of the line contents. 


meet specific needs. 


drastic factory tests to assure sustained service 


Ask for Catalog in the field. 


MERCO NORDSTROM VALVE CO. 


CA Subsidiary of PITTSBURGH EQUITABLE METER CO. 


WORLD’S LARGEST MANUFACTURERS OF LUBRICATED PLUG VALVES; GASOLINE, OIL & GREASE METERS 
ei iia’ Main Offices: 400 Lexington Ave., PITTSBURGH, PENNA. 


New York City, Buffalo, Philadelphia, Columbia, Memphis, Chicago, Kansas City, Des Moines, Tulsa, Houston, Los Angeles, Oakland. 
——— Licensees: Peacock Bros., Ltd., Montreal. European Licensees: Audley Engineering Co., Ltd., Newport, Shropshire, England. 


Nordstrom Plug Valves * Nordstrom Air, Curb and Meter Cocks * Nordstrom Valve Lubricants * 
PRO f | CTS * EMCO Gas Meters * EMCO-McGaughy Integrators * EMCO range ° Pittsburgh Meters for 
* Gasoline, Grease, Oil, Water and other Liquids * Raybould Coupling: Hole Gauges 
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BUTTERFLY VALVES 


F \ HYDRAULIC TURBINES 
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MECHANICAL RACK RAKES 
GATES—HOISTS 
PENSTOCKS, ETC. 















‘Bolting the Solve! Casing belere idles 
NEWPORT NEWS SHIPBUILDING AND DRY DOCK COMPANY 
Hydraulic Turbine Division 
NEWPORT NEWS, VA. 

















P. U. R. QUESTION DAVEY TREE TRIMMING SERVICE 
SHEETS 


AN EDUCATIONAL OPPORTU- Merry Christmas 
NITY for public utility men. A 
fortnightly quiz of ten questions 

and answers on practical financial © And 
and operating questions discussed 
and decided by the State and @ Happy 
Federal Commissions and Courts 
in their investigations of public 
utility companies. ° New 


Ten questions and answers every 
ae weeks—annual subscription © Yeor 
10.00. 


Send your order to— Always use dependable Davey Service 


METERS PUBLIC UTILITIES _ DAVEY TREE EXPERT CO. KENT, OHIO 


Oakland 
England. 


icants * 


: 1038 Munsey Bldg., Washington, D. C. 


eters for 
e Gauges 










REPORTS, INC. “DAVEY TREE SERVICE 
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 § ieeakiea must have assured performa 
in motors that drive important pum 
fans, pulverizing mills, exhausters. A nur 
of the outstanding stations — famous nat 
in the country’s power set-up — get the | 
formance they demand, with Elliott squi 
cage induction motors. Soundly built for 
job they handle, these Elliott motors h 
well earned the confidence of the stati 
they serve. 


Write for the complete story in Bulletin L- 


)ELLIOTT COMPANY 


Electric Power Dept., RIDGWAY, PA. 


District Offices in Principal Cities 
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{ Mid-West Shippers Advisory Board will hold meeting, Chicago, Iil., Jan. 4, 1940. 





Tiersen Engineering Society will hold annual meeting, New Orleans, La., Jan. 12, 





{ Board of Governors of Investment Bankers’ Association of America will ho'd winter 
meeting, Rye, N. Y., Jan. 12—14, 1940. 





{ American Society of Heating and Ventilating Engineers will hold convention —_ Inter- 
national Heating and Ventilating Exposition, Cleveland, Ohio, Jan. 22-26, 





q Merry Christmas, 1939! 





{ Minnesota Telephone Association will convene for session, Minneapolis, Minn., 
Jan. 23-25, 1940. 





4 Tax Policy League opens convention, Philadelphia, Pa., 1939 
q American Economic Association starts meeting, Philadelphia, Pa. -, 1939. 





q American Water Works Association, New York Section, convenes, New York, N. Y., 1939. 





q American Marketing Association ends 3-day convention, Philadelphia, Pa., 1939. 





{ American Statistical Association concludes 4-day meeting, Philadelphia, Pa., 1939. 





1 Font ae tary) i of Electrical Engineers will hold winter convention, New York, N. Y., 
an, 22— 





& JANUARY ve 





{ Happy New Year, 1940! ce 





egg Electrical ewe Association will hold mid-winter conference, New 
York, N. Y., Feb. 5-9, 194 














Veen Gas Association will hold annual convention, Hot Springs, Ark., Feb. 12-14, 
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Courtesy, Kennedy & Co., N. Y. 
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The Growing Autocracy of 
The Federal Agencies 


If these agencies have their way, declares the author, 

the utilities and other industries will be conducted by 

the bureaucrats and so will every man who makes a bid 
to lay cinders on a mule path. 


By HERBERT COREY 


kind of a Buchmanite confes- 

sion. The writer began his in- 
quiry into the subject in a high state of 
fever. He has gradually simmered 
down until he is no more than blood 
warm. He has learned that: 

There is something seriously wrong 
with the method of operation of 115 of 
the 130 or more administrative agen- 
cies; that everyone seems to be agreed 
on this; that Great Britain is the only 
other country which is as nearly demo- 
cratic as the United States; that Great 
Britain has the same trouble; and that 


, Nuts article must begin with a 
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there is wide disagreement as to 
what should be done about it. 

The chances are that nothing will be 
done about it during the 1940 session 
of Congress. The agencies have been 
moving their heavy artillery in line. 
Part way through the first session of 
Congress in 1939 it looked as though 
the agencies would be reformed into a 
high state of purity. It does not look 
that way today. 

Yet it isa fact that the very consider- 
able measure of freedom from control 
by Congress or the courts is a matter of 
high importance to every business man 


DEC. 21, 1939 





PUBLIC UTILITIES FORTNIGHTLY 


in this country. The utilities are 
enormously concerned. Perhaps they 
are no more concerned than are the 
other industries, big and little. If the 
agencies have their way these indus- 
tries will be controlled by the bureau- 
crats. So will every man who makes a 
bid to lay cinders on a mule path. The 
difficulty in reaching a hard and fast 
conclusion is that the agencies are part- 
ly right when they insist upon almost 
autocratic authority; but that they are 
also so wrong that the late U. S. Sena- 
tor M. M. Logan of Kentucky, a 
Democrat, a former judge of his state’s 
supreme court, a churchman who was 
a fairly consistent New Dealer, said 
that, if not checked, our constitutional 
form of government is done for. 

“We would have,” said he, “a gov- 
ernment of men and not of laws.” 

One of the Federal circuit courts, in 
passing on a case in which a defiant 
Federal agency was involved, said in 
effect : 

“If Federal agencies were permitted 
to operate on this plan, we might as 
well lock up the court rooms and throw 
away the keys. The courts would be 
useless.” 


HE task of writing an article about 

this administrative despotism is 
further complicated by the fact that its 
beginnings can be traced back to 1855. 
It is not to be charged against any 
single administration or any political 
party. No man on either side of the 
controversy identified by this writer is 
not honest and sincere and, above all 
else, not convinced. No one has at- 
tempted to minimize the immense im- 
portance of the question at issue. Both 
sides agree that it may be a single facet 
of a world-wide change in forms of 
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government. In this case we may be 
sinking back into South American 
methods ; or we may be taking a stance 
from which we can start democracy in 
fuller operation again. 

As a further conclusion it may be 
said that the dispute is intensely bitter, 

An attempt will be made to state the 
facts without undue heat. An illustra- 
tion may be interpolated at this point 
in order to clarify the situation. A Fed- 
eral statute gives the Federal Power 
Commission authority over utility 
companies which seek to erect dams on 
navigable waters. This is an obviously 
justifiable use of the Federal power. If 
utility companies were permitted to 
dam streams at will, certain navigable 
waters would quickly cease to be navi- 
gable. But the FPC maintains that it is 
the sole judge of what is a navigable 
stream, and that it has the power to 
forbid the erection of hydraulic works 
in streams emptying into navigable 
waters, on the ground that such feeder 
streams affect the navigability of the 
main watercourse. (See also p. 834.) 

It, therefore, forbade the Appala- 
chian Electric Power Company to 
build a dam on a site near Radford, 
Va. The river itself is possibly only 
navigable by rowboats. It is not sug- 
gested that any water is being wasted 
by the company. The water flows 
through the turbines and is returned 
to the little river and then flows down- 
stream to the principal water. The 
company held that the FPC’s action 
was an unwarranted use of a power 
which does not in fact exist. As some 
one has said: 

“Tf that doctrine were to be accepted, 
the navigability of the Mississippi 
river may begin in the spring house on 
John Jones’ farm in Minnesota.” 
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THE GROWING AUTOCRACY OF THE FEDERAL AGENCIES 


r the FPC’s contention is finally ac- 
cepted by the courts, it would be able 
to hold 1,200 small water-power plants 
in trespass, although they had been 
built in strict accord with the law as 
then construed. It could compel them 
to take out licenses, which means that 
at the end of fifty years the hydraulic 
plant may be taken over by the govern- 
ment. Judge Paul in thie western dis- 
trict of Virginia ruled against the FPC 
in a bristling opinion. 

“This is a strained and unnatural 
construction of the law,”’ he said in ef- 
fect. “If it is upheld, the FPC could 
merely by its own declaration (not ap- 
pealable or reversible by the courts) 
prohibit the erection of any dam, no 
matter how small, on any watercourse, 
no matter how tiny.” 

The FPC appealed from this de- 
cision to the circuit court, which upheld 
the decision of the lower court, one 
judge dissenting. In the end the 
case will no doubt reach the Supreme 
Court. The significance of the case, so 
far as this article is concerned, is not 
in the ultimate decision by the high 
court. That decision, whatever it may 
be, will be of great importance to the 
utility industry, for it would fore- 
shadow far-reaching action in the 
hydroelectric branch. But to the rest 
of us it is a perfect illustration of the 
growing effort on the part of the Fed- 
eral agencies to construe laws to suit 


e 


themselves. They place themselves 
above the law, as Senator Logan put 
it. They even defy the authority of the 
courts, as in a recent case in which the 
FCC is involved. 

An application for permission to 
erect a broadcasting station in Potts- 
ville had been denied by the FCC, and 
the applicant took the matter to the 
courts. They held that the grounds on 
which the FCC had denied the applica- 
tion were insufficient and ordered that 
the license be issued. The FCC con- 
tinued to refuse the applicant. When 
the case was again taken to court the 
FCC alleged, in effect, that the second 
denial had been on the ground that new 
evidence had been discovered. The 
court did not like this at all. 

“The FCC,” it ruled, “should have 
obeyed the mandate of the court.” 


I T is obvious, of course, that if a gov- 
ernment bureau is free to disobey 
the order of a court, merely on the 
ground that ‘“‘new evidence” has been 
discovered, there would be little use in 
going to court against the bureau. A 
government agent who cannot find 
enough “new evidence” to support that 
position, no matter what the case may 
be, is not worth his Federal salt. The 
applicant appealed again and the case 
is still going through the courts. Of 
this and similar cases Senator Logan 
said, when he wrote the report of the 


free to disobey the order of a court, merely on the ground 


q “It ts obvious, of course, that if a government bureau ts 


that ‘new evidence’ has been discovered, there would be little 
use in going to court against the bureau. A government 
agent who cannot find enough ‘new evidence’ to support that 
position, no matter what the case may be, is not worth his 


Federal salt.” 
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Senate Judiciary Committee, signed by 
its eighteen members: 

“Some of these agencies consider 
themselves above the statutes and show 
contemptuous disregard for both Con- 
gress and the courts.” 

It may be that the Department of 
Justice is not violating any statute or 
showing contemptuous disregard of 
any court in its recently devised plan 
of punishing by indictment. But it 
seems to this writer that this extremely 
clever scheme is another evidence of 
that autocratic attitude of the Federal 
agencies of which complaint has been 
made for years. Elihu Root wrote of 
these agencies in 1916 that: 

“The powers that are committed to 
these regulating agencies, and which 
they must have if they are to do their 
work, carry with them great and dan- 
gerous opportunities of oppression and 
wrong. The rights of the citizen 
against them must be made plain.” 

And Dean Emeritus Roscoe Pound 
of Harvard said: 

“Such things are driving us fast to 
an administrative justice, through 
boards and commissions, with loosely 
defined powers, unlimited discretion, 
and inadequate judicial restraints, 
which is at variance with the genius of 
our legal and political institutions.” 


S° much for the introduction to the 
bright plan for punishing by indict- 
ment which has been worked out by 
Assistant Attorney General Thurman 
Arnold. He discovers an industry or 
an organization in what he believes to 
be wrongdoing. It may be that the of- 
fense is not wrongdoing in the eyes of 
the statute. It only appears wrong 
through Mr. Arnold’s very brilliant 
spectacles. He orders that the offensive 
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practice be changed. The industry or 
the organization, relying on its belief 
that this is a government of laws and 
not of men, replies in effect that: 

“We didn’t do it. 

“Even if we did we have broken no 
law.” 

Whereupon Mr. Arnold secures an 
indictment. He explained his theory at 
interesting length to the oil men who 
held their convention at Atlantic City. 

“TI have power to punish in advance 
of trial,’’ he said. “An indictment is 
in fact punishment in the court of pub- 
lic opinion.” 

Nothing in the statute authorizes 
punishment by publicity. The courts 
have so held. The SEC haled the 
Union Electric Company of Missouri 
into court on a charge that may or may 
not have been well founded. About the 
same time it brought the Bank of 
America before the bar on a “we-have- 
reason-to-believe” statement. In both 
cases the courts reprimanded the SEC. 
They stated in effect—this is not a ver- 
batim quotation—that to air charges 
in public hearings is unfair. “The de- 
fendants are punished before convic- 
tion. There is nothing in the statute 
authorizing the publication of charges 
in advance of the court hearing. Pre- 
trial publication of evidence amounts 
to punishment.” 

But unless there is some way of 
stopping such pretrial publication by 
the Federal agencies, the man or indus- 
try in conflict is punished with no 
chance of defense. No chance at all. 
Every newspaper man knows that a 
denial never catches up with the first 
story. Thurman Arnold was undoubt- 
edly right when he said that he had the 
power to punish in advance of trial. 
There is nothing in the statutes, as the 
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Punishment by Publicity 


ee erm in the statute authorizes punishment by publicity. 

The courts have so held. The SEC haled the Union Electric 

Company of Missouri into court on a charge that may or may not 

have been well founded. About the same time it brought the Bank of 

America before the bar on a ‘we-have-reason-to-believe’ statement. 

In both cases the courts reprimanded the SEC. They stated in effect 
... that to air charges in public hearings is unfair.” 





courts said, which authorizes him to do 
so. But he does do so. He is defiantly 
proud of doing so. 


O= more instance of the exercise 
of arbitrary power by a Federal 
agency and I will then get down to the 


meat of this article. These incidents 
are being used only to prove the truth 
of the contention that something is 
wrong and something should be done 
about it. The FPC forbade the Pacific 
Light & Power Company to engage 
ina merger. There is nothing in the 
laws forbidding a merger of the char- 
acter proposed. It was not charged that 
any law had been violated. It was not 
alleged that the public would sustain 
any injury. But the FPC claimed the 
tight to forbid the merger and did so 
on the stated ground that it would not 
do the public any good. 

It was not shown that it would do 
the public any harm, either. So far as 
is stated, the public would not be af- 
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fected, one way or another. I do not 
know whether the PL&P Company 
carried the case to court. 

One more instance of arbitrary ac- 
tion by a Federal agency will be cited 
because it was such a very flagrant one 
—and because it worked so well. The 
ICC, in the plenitude of its wisdom, 
ordered the eastern railroads to reduce 
their fares charged on passenger 
trains. The railroads protested loudly 
that the ICC lacked legal authority to 
make or enforce such an order. One 
railroad refused to obey and offered to 
carry the case to court and the ICC did 
not accept the challenge. For their own 
reasons the eastern roads did not go to 
court and did obey the order and since 
then have kept modestly quiet about it. 
Test has shown that the ICC was right 
and the roads wrong and that the re- 
duction in fares did increase the total 
take. But as a matter of law the roads 
still hold, even while blushing, that the 
law did not give the ICC the authority 
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to dictate to them how to operate. 


HESE instances could be multiplied 

to the size of a book, for 115 of 
the 130, more or less, Federal agencies 
are charged with stepping out of the 
law in managing the affairs with which 
they are entrusted, and with defying 
the courts. No one, so far as I know, 
denies that this is the fact. It is in- 
sisted by some that if the freedom of 
action of these agencies is to be 
abridged—law or no law, courts or no 
courts—they will be unduly hampered 
in doing the business of the govern- 
ment. The other side maintains that 


the rule of law is far more important 
than the immediate efficiency of a Fed- 
eral agency. They say that once law 
has been restored, efficiency will be 
quite as efficient as it has ever been 
under the rule of no-law. They say that 
efficiency will be more efficient than 


ever if all hands know what the rules 
are as they play the game. Deuces wild, 
they say, is an exciting pastime but not 
to ke recommended as a career. 

This is what has been done: 

For some years the American Bar 
Association has been working on the 
problem of how to restore the Federal 
agencies to obedience. This part of the 
story will be ruthlessly shortened. The 
Logan-Walter bill (S. 915 and H. R. 
6324, 76th Cong.), introduced in the 
Senate and House, is the bill suggested 
by the ABA’s special committee, 
headed by O. R. McGuire, former 
counsel to the Comptroller General, 
former special assistant to various At- 
torneys General, and ex-Army officer. 
Mr. Logan was the junior Senator 
from Kentucky. Francis Walter is a 
member of the House from Pennsyl- 
vania. The Senate referred the bill to 
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the Committee on the Judiciary. There 
Senator Logan convinced the full 
committee of eighteen members, and 
the bill was reported. The temper of 
the committee may be judged by a brief 
excerpt from the unanimous report: 


The basic purpose of this administrative 
law bill is to stem and if possible to reverse 
the drift into parliamentarianism, which if it 
should succeed to any substantial degree in 
this country could but result in totalitarian- 
ism with complete destruction of the divi- 
sion of governmental powers between the 
Federal and the state governments, with 
entire subordination of both the legislative 
and the judicial branches of the Federal 
government, to the executive branch, where- 
in are included the administrative agencies 
and tribunals of that government.—The time 
has come when some of these regulators 
consider themselves above the statutes— 
These agencies must be required to observe 
the terms of the statutes and to exercise 
good faith in the administration of such 
statutes. 


HE approaching subordination of 
state governments to Federal 
power, unless these agencies are 
checked, may be hinted at in a recent 
event in the South. The Alabama legis- 
lature enacted the Booth law, which 
required municipalities desirous of 
building publicly owned utility plants 
to make a “reasonable” offer for the 
property of the existing privately 
owned utility. The administrator of 
the REA wrote from Washington to 
the governor of Alabama to demand 
that the Booth law be repealed or modi- 
fied. Otherwise he would refuse to 
grant the several million dollars he had 
been prepared to give to Alabama's 
towns for the purpose of building 
municipal plants. The administrator 
broke no law, so far as I am aware. 
But he certainly stepped over the line 
between the Federal government and 
the states, and what one agency can do 
all the others can. 
“The present state of indescribable 
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THE GROWING AUTOCRACY OF THE FEDERAL AGENCIES 


confusion is due to the fact,’’ wrote 
the Senate Judiciary Committee, “that 
Congress has ignored the development 
of the administrative process prior to 
11... 

There is too much more of that re- 
port to permit further quotation. The 
bill was passed by 80 of the 96 sena- 
torial votes. In the House it was re- 
ported but had not yet come to a vote 
when the agencies went into action. 
The freedom of action which they 
quite honestly cherish would be greatly 
lessened if the Logan-Walter bill be- 
came law. In a few words it provides 
that the agencies shall each set up rules 
governing their dealings with the pub- 
lic, which shall be published, “‘so that 
the individual shall not be forced to 
find out what these rules are by means 
of a costly proceeding in court,” and 
for the proper appeal of such cases. 
The provisions of the Logan-Walter 
bill may be somewhat neglected here 
for a reason that shall be stated. 


fete the agencies went into ac- 
tion they went with a bang. They 
induced Attorney General Frank Mur- 
phy to appoint a committee to examine 
into the subject of administrative law. 
Walter Gellhorn, instructor in law at 
Columbia, is director of this commit- 


tee. Among a few officeholders on it is 
Solicitor General Robert H. Jackson, 
regarded by Senator Logan as “the 
most dangerous man” in the group of 
New Dealers who favor the grant of 
independent power to the agencies. 
This committee has been at work for 
more than a year on the subject, which 
had already been well explored, and, at 
last report, cannot make up its mind on 
it. During the absence of Senator 
Logan from the Senate floor, because 
of illness, Senator Minton of Indiana 
asked that the bill be reconsidered to 
give him a chance to inform himself 
upon it. Senator Barkley, the Demo- 


‘cratic floor leader, consented to the re- 


consideration. 

Senator Logan conceded that no 
time had been lost, for this reconsidera- 
tion came almost at the end of the 1939 
session, first part, when it was improb- 
able that a breathless House would 
have been able to find time to put the 
House bill through. But the fact is that 
the whole face of affairs may have 
been changed. The administration has 
now swung into action against the 
Logan-Walter bill. The Federal Law- 
yers’ Guild is opposing it. The guild 
numbers many New Deal appointees in 
its membership. A faction in the Ameri- 
can Bar Association, of which Louis 


e 


authority over utility companies which seek to erect dams on 


q “A FEDERAL statute gives the Federal Power Commission 


navigable waters. ... If utility companies were permitted to 
dam streams at will, certain navigable waters would quickly 
cease to be navigable. But the FPC maintains that it is the 
sole judge of what is a navigable stream, and that it has the 
power to forbid the erection of hydraulic works in streams 
emptying into navigable waters,.on the ground that such 
feeder streams affect the navigability of the main water- 


course.” 
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G. Caldwell, the expert on radio law, 
is the real head, maintains that there 
are technical weaknesses in the Logan- 
Walter bill and that it is better to drop 
it entirely and devote all energies to 
the promotion through Congress of 
the bill first presented to the American 
Bar Association in 1936, which did 
not receive the association’s endorse- 
ment. This provided for an adminis- 
trative court of expert judges. 


HE net result, in the opinion of 

congressional experts with whom 
I have talked, is that it is doubtful if 
anything will be done in 1940 to cor- 
rect a condition that is all wrong. 

It is admittedly all wrong. It might 
be said that it is inevitably all wrong. 
It seems impossible that in the democ- 
racy of the United States, founded by 
men who claimed the right of free 
speech, it should be possible for a Fed- 


eral agency to deny free speech 


to a_ reputable, loyal, honorable 
man. If the law governing the opera- 
tions of the National Labor Relations 
Board had carried in so many words 
a prohibition of free speech, it would 
have aroused many indignant patriots 
and the Supreme Court would un- 
doubtedly have declared it unconstitu- 
tional. There is a clause in the Con- 
stitution which guarantees free speech 
to every man. Henry Ford relied on 
the Constitution. But the NLRB de- 
nied him the right to free speech. 

For years he had been publishing 
Fordisms, in which he said what he 
wanted to say about labor racketeers, 
the closed shop, business conditions, 
and the state of the nation. No one 
had ever attempted to stop him, even 
if he did step on an occasional toe. 
Then he got into a dispute with some 
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of his employees and continued to pub- 
lish his Fordisms just as he had been 
publishing them. No one suggests that 
he said anything that he had not said 
many times before, but the NLRB 
ruled that he couldn’t say it, because he 
was obviously trying to influence the 
men who worked for him, and that is 
against the NLRB law. A CIO striker 
has all the right of free speech he wants 
to assert, but the employer hardly dares 
pass the time of day with a foreman. 

“T’ll not stop,” said Henry Ford. 

So he went to court to make sure 
that he has a right to his constitutional- 
ly guaranteed free speech. 


HE Montgomery Ward & Com- 

pany was ordered to go through 
all its records and prepare a statement 
telling all. M. W. & Co. refused to do 
so. It would answer any specific in- 
quiry, it said, but to work through all 
its records would not merely be a tre- 
mendously costly experience, but it 
would interfere with the progress of 
its affairs. So it is putting up a fight in 
court. My recollection is that some 
years ago the Electric Bond and Share | 
Company spent one million dollars, or 
such an amount, in helping a Federal 
agency go on a fishing expedition. | 
have no remote idea how many other 
companies have been compelled to 
spend time and money in searching 
their books to find some facts which 
can be turned over to an inquisitive 
agency on which a complaint may be 
based. 

Yet the whole welter of dictatorial. 
despotism grew up in a_ perfectly 
natural way. 

When the country was young and 
more or less lawless and growing like 
a sunflower, many things had to be 
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THE GROWING AUTOCRACY OF THE FEDERAL AGENCIES 


Congress should do. But Congress did 


done. They were clearly things sal 


not have the time or the special knowl-{ 
edge necessary for the doing. It began . 


the practice of granting quasi legisla- 
tive - judicial - executive powers to 
boards and commissions, giving them 
some money to go on with, and fixing 
a rude statutory frame within which 
they were to carry on their tasks. Con- 
gress could not go too much into de- 
tail in this authorization. It was im- 
possible for Congress to foresee what 
might come up. It did not know how a 
commission would set about doing its 
duty, or in fact what that duty might 
prove to be. The assumption was that 
the commissions would keep inside the 
law and that if they failed to do so there 
would be a prompt recourse to the 
courts. 


A’ the country grew, so did the 
boards and agencies and authori- 
ties and commissions. The number of 
cases multiplied as no green bay tree 
ever did. In 1937 one Federal depart- 
ment alone settled more than 614,000 
cases. All the Federal courts put togeth- 
er only handled a few more than 140,- 
000 cases. It is apparent that if every 
man who had a disagreement with a 
Federal agency had taken his troubles 
to court, the dockets would have been 
gummed up for the next century or 
two. It became a practical necessity for 
each agency to decide its cases for itself. 
Only now and then did a case get into 
court, for the judicial procedure is 
long, puzzling, and expensive. A trade 
association secretary recently stated 
that the average cost of litigation with 
Federal agencies for the members of 
his association was more than $24,000. 
Not many business men have $24,000 


to spend even when they know they are 
right. 

But the complaints against the des- 
potism of the bureaus have been grow- 
ing for half a century. It was recog- 
nized by business men and industrial- 
ists generally that the agencies were 
forced by the mere weight of their con- 
stantly growing business to take action 
that might at times seem arbitrary. 
There have been many complaints 
against the impatience and the careless- 
ness and the godlike ruthlessness of 
some of the autocrats, but surprisingly 
few that any of them were dishonest or 
partial or intentionally unfair. With 
the philosophic good temper which is a 
characteristic of the American business 
man, the one who lost his case dis- 
missed it as hard luck and, if he lost 
too many, would conclude that some- 
thing ought to be done about a system 
that was evidently halt, lame, and blind. 
His lawyer often could not help him 
for administrative law is unlike the 
law he usually encountered. 


O NLY within the last few years has 
the fact been realized that the 
agencies are often lawless autocrats, 
defiant of the statutes, and indifferent 
to the courts; hence the energy ex- 
erted by the Bar Association and 
backed by the National Association of 
Manufacturers and thirty-odd other 
national organizations, and which 
eventually resulted in the Logan-Wal- 
ter bill. 

But in the opinion of this commen- 
tator, based on observation, judgment, 
and what he hears, the fight has only 
begun. And if he were a betting man, 
he would make the agencies a favorite 
in the books and let the public lay its 
own price on the Constitution to show. 
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Monopoly Pricing in Shaping 
Utility Rate Schedules 


Cost studies do not, in the opinion of 
the author, wholly justify the difference 
in charges for different classes of service. 


By C. EMERY TROXEL 


NUMBER of years have passed 
A since a few intrepid electric 
company owners or managers 

began selling electricity for power pur- 
poses at reduced and attractive rates. 
If they had not started this now well- 
developed practice, some other man- 
agers would have. Though those who 
ventured early in this class of business 
were sometimes rebuked by their fel- 
lows, the “worm has turned” and to- 
day public utility managers would 
probably be condemned by most of 
their associates if they did not have 
many classes of service with appropri- 
ate rate differences. Meanwhile, a mul- 
titude of rate schedules were estab- 
lished, especially in the gas and electric 
industries, for an astonishing variety 
of types of uses and customers until 
the rate structures began to resemble 
freight rates in complexity and num- 
ber. This development, so inviting to 
any company or industry able to repro- 
duce it, has been followed in recent 
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years, for instance, with new classifica- 
tions of telephone and telegraph serv- 
ice. And yet some persons, one of 
which I admit is myself, believe that 
these prevailing characteristics of pub- 
lic utility rate schedules cannot be in- 
disputably supported by cost studies. 


 onaee readers will yawn on learn- 
ing that another article has been 
done on differences in public utility rate 


schedules. But there seems to be oc- 
casion for frequent, sometimes repeti- 
tious, consideration of this subject on 
which there is so much confusion of 
thought. Strangely enough, for ex- 
ample, authors, including writers of 
textbooks on public utility economics, 
have frequently accepted the seeming- 
ly irreconcilable conclusions that there 
is some of “what the traffic will bear” 
—a synonym for monopoly pricing— 
in all this rate making and that cost 
studies justify the differentials of these 
class rates. Further, it may be argued 
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by some persons that such rate sched- 
ules cannot be based on misbegotten 
ideas or be discriminatory if they are 
universally used in the railroad, gas, 
and electric industries, and if there is 
a touch of them and perhaps a man- 
agerial desire for more of them for 
telephone and water service. In effect, 
some of the substance of this article 
is the judgment of a few persons 
against the field. It is hoped, neverthe- 
less, that you will peruse the following 
thoughts of calling a “bald head a bald 
head” despite camouflages, even if 
there will be some familiar material on 
the consideration of the specious na- 
ture of the familiar cost and load argu- 
ments ; even if the forgotten but never- 
theless existent monopolistic character 
of these rate schedules will be empha- 
sized. 


| sane nige for the moment the cost 


matters connected with off-peak 
rates, the joint-cost character of some 
of the costs may be noted. For alloca- 
tion of these jointly incurred costs to 
the several classes of service, many in- 
genious procedures have been devised. 
Indeed, so much have some of the no- 
tions been defended that the advocates 
of such cost allocations—arbitrary al- 
locations at best—may sometimes be- 
gin to believe in the irrefutable quality 
of their findings. 

But these conclusions about cost of 
service often seem to depend on the 
selection and use of arbitrary means of 
cost allocation. Perhaps one extreme 
of arbitrariness may be illustrated by 
the content of a now 6-year old article 
of M. L. Cooke in which, after observ- 
ing “that the American people are 
definitely of the opinion that retail elec- 
tric rates are excessive,” he concluded 
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that customers are told “that their 
higher rates are primarily due to the 
high cost of distribution’ whereas 
“there are absolutely no scientific data 
upon which such costs are based.”? 
Further, the Federal Power Commis- 
sion, in studying the distribution cost 
of electricity of 22 systems, used the 
noncoincident peak method (some- 
times with modifications) for allocat- 
ing the expenses in connection with 
jointly used plant and equipment.® 
There was little more explanation of 
this choice than the abbreviated refer- 
ences to “considered judgment of the 
engineers of the commission,” the 
“literature on the subject . . . and con- 
ferences with many of those in the 
utility industry.”’ Other and sometimes 
similarly approximate bases were used 
by the FPC to apportion operating ex- 
penses. The cost of electricity distribu- 
tion for these systems, following 
the commission’s calculations, ranged 
from about 24 to 30 times as great for 
residential as for industrial customers, 
an astonishing variation which may 
cause one to doubt at least the presence 
of consistency, if not accuracy, in the 
study. Or another study of such costs, 
a study which was published several 
years ago in the FoRTNIGHTLY, was 
based upon a similar cost-allocation 
procedure with the result that domestic 
kilowatt hours were calculated to cost 
six times as much as industrially used 
ones.® 


1“Paying Too Much for Electricity,” The 
ny Republic. Vol. 73, Dec. 21, 1932, pp. 150- 
153. 

2Federal Power Commission, National 
Power Survey: Cost of Distribution of Elec- 
tricity, 1936, pp. 42-48. 

8 Hudson W. Reed, “Common Fallacies 
about the ‘Average Cost’ of Distributing 
Power,” Pustic UTILITIES FortNIGHTLY, Vol. 
12, October 26 and November 9, 1933. 
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N° one would doubt that some costs 
are associated solely or principal- 
ly with only one type of service. There 
is no rub here in the cost allocation job. 
But the interest, depreciation, and op- 
erating costs relating to several classes 
of service cannot always, if ever, be 
apportioned accurately. When a device 
such as the noncoincident demand pro- 
cedure is used, there seems to be no 
show of either quibbling or pedantry 
if one asks by what manner of reason- 
ing can it be established that customer 
responsibility for such costs is thereby 
explained. The joint nature of some 
costs and demand forbids the presump- 
tion of accuracy from use of, say, the 
noncoincident demand device. Rather 
such results ought to be labeled, if they 
are to be used at all, as estimates of 
costs according to the implied assump- 
tions. No well-informed accountant 
in nonutility enterprises is likely to de- 
fend staunchly this sort of cost finding, 
and yet there are persons, including 
Mr. Cooke, who believe with more 
hope than wisdom that more account- 
ing control will magically determine 
the cost of producing and distributing 
gas, electricity, and other utility serv- 
ices. Without intending to throw salt 
on a wound, it seems that utility sup- 
porters of these cost-finding defenses 
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have something of an unrecognized af- 
finity with the TVA protagonists. Are 
not the TVA accounting methods con- 
cerning electricity cost (the yardstick) 
roundly criticized because they lead to 
arbitrary results from a joint-cost 
problem ? 


|. omens cost argument, probably 
the most familiar one of all, is the 
one which runs in terms or wider 
spreading of fixed costs and is used to 
justify any business that increases 
revenue more than cost. Although this 
notion sometimes is mentioned only in 
connection with off-peak business, a 
more commonly supportable use of the 
idea, it will be considered here first in 
connection with promotional and all 
types of business. It has been, perhaps, 
the commonest basis among the various 
“cost” ideas, on looking at the historical 
development of utility rate schedules, 
upon which new business has been 
sought and developed. If this conjec- 
ture is acceptable, it adds to the evi- 
dence that the above-described type of 
cost studies are wishfully done. If busi- 
ness is obtained on a basis of covering 
at least variable cost, a sort of by- 
product accounting basis as it were, it 
would be simply a chance coincidence 
that the rates for this business would 


makers and defenders of utility rates rely upon thew sup- 


q “FAILING in convincement with all other cost arguments, 


posedly irrefutable facts and reasoning about load factors. 
No one, of course, need question seriously the conclusion that 
usually customers with 100 per cent load factors may be 
served more cheaply than customers with, say, 25 per cent 
load factors. Unless the latter are strictly off-peak customers, 
or unless their separable costs are much less than those of the 
other customers, there seems to be nothing amiss in the 


claim.” 
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be justified according to another type of 
cost study. Furthermore, for the sake 
of getting hearing on the matter and 
not to gall you, mention may be made 
of the seemingly analogous but con- 
demned practice by TVA of selling 
electricity principally as a by-product. 

Other quarrels have been and still 
may be had over this argument. First, 
this means of spreading fixed costs is 
based usually upon the assumption of 
no change in fixed costs. Thus, the 
argument is restricted to an existing 
plant and is not appropriate in circum- 
stances involving the expansion of a 
plant. But the procedure in reality may 
be inadequately supported under these 
conditions, for some new business may 
develop until more plant is needed. 
Formulation of rates in this manner 
ought to take account of the possible 
needs for expansion. Perhaps failure 
of managers to consider such expansion 
may have been covered up in develop- 
ing utility industries; errors which 
otherwise would have resulted in losses, 
by the economies of technological 
changes. Second, if indeed the argu- 
ment is narrowly based on use of the 
existing plant, one may properly ask 
why there is unused on-peak capacity. 
Was this excess capacity installed for 
anticipated new business? If this is 
true, the new business ought to pay for 
the increase in fixed costs associated 
with excess capacity, or otherwise 
there ought to have been construction 
of a smaller plant. Finally, since it is 
argued that an increase in revenue 
above an increase in cost provides a 
means of reducing old-customer rates, 
it seems proper for one to question 
whether there is realization of the rate 
reductions on the advent of these pro- 
motional rates. 
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| eerie of rate schedule vari- 
ation in terms of further spread- 
ing of fixed costs usually appears more 
sensible when it is applied to strictly 
off-peak sales. If, however, the off- 
peak sales increase until a new and 
differently located peak is established 
or until plant enlargement must be 
undertaken, the troubles will be like the 
ones listed in the preceding paragraph. 
Further, only scant use may be made 
of the idea when it is confined to a 
strictly off-peak setting, most sales not 
being solely off peak in character. 

What turns out to be nothing more 
than an offshoot or duplication of the 
above idea of spreading fixed costs 
more thinly is the rate-making idea of 
treating parts of the business, such as 
electric lighting or gas cooking, as 
“base” loads. Sometimes this is 
described as the increment cost method, 
seemingly a sort of by-product account- 
ing. In their simplest and possibly most 
common form rates are made with the 
objective of receiving an increase in 
revenue in excess of the immediate in- 
crease in costs. And these costs include 
expenditures for plant changes as well 
as operating expenses; the longer the 
view that is taken of cost increases, the 
more significant becomes the cost of 
plant changes. Having justified new 
business in this manner, the supporters 
of the idea sometimes “jump their 
traces” and assert that such business 
bears its “proper” share of the joint 
costs. This would amount sometimes 
to a backhanded, question-begging de- 
fense: It should exist because it does 
exist. 


ow us question further the base-load 
argument. (Later it will be argued 
that this “cost” idea is related really to 
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Price Discrimination for Utilities 


¢¢ Price discrimination 1s necessary for 
some utility companies, if they are to 


earn a fair return. Many persons mistakenly 
believe that monopolists always make profits: 
Let the railroads be an example of this lack 
of observation. Thus, price discrimination 
may be a means of minimizing deficits as well 
as maximizing profits, a condition which is 
likely to prevail when there has been a de- 
crease in demand.” 





monopolistic pricing in public utility 
industries; utility managers including 
railroaders need not be ashamed, 
angered, or surprised on being told that 
they are doing some monopoly pric- 
ing.) Among the complaints about this 
method is the absence of evidence 
whereby some sales represent the base 
load and others do not. Surely, it is 
being wishful to make a distinction in 
chronological terms. It would be 
ridiculous to assign forever the highest 
rate to the oldest class of customers, 
the next highest rate to the next oldest 
class, and so on until the newest class of 
buyers receive the lowest rates. More- 
over, sales sometimes are comparatively 
large to customers who may be out of 
the base-load classification, thereby 
making the amount of sales a poor 
measure. Power sales of electricity, for 
instance, are no longer in their infancy. 
Indeed, the difficulties attending this 
sort of reasoning are the same ones 
that have been observed for joint-cost 
studies. 

In this connection a thought of the 
New York commission may be ap- 
provingly mentioned. When an electric 
company contended that the increment 
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cost method was best for some types of 
business, for there were “wide differ- 
ences of opinion” about other cost ap- 
portionments, the commission observed 
that some residential customer costs 
ought to be omitted likewise “because 
they are indefinite and involve alloca- 
tions as to which there are wide differ- 
ences of opinion.”* Remember, too, 
that with multiple-purpose TVA a 
form of the increment cost method is 
apparently being used for electricity 
accounting and rate making. 


Gps something about the econ- 
omies of large-scale production is 
noted, someone will brand these re- 
marks as incomplete. Not infrequently 
it is contended by means of what is a 
variation of the general base-load or 
increment cost arguments, that techno- 
logical circumstances permit unit cost 
reductions with plant enlargement. 
Consequently, lower rates for the new 
business but not for the old business 
are believed to be warranted. While 
such cost reductions cannot be doubted, 
we must not forget that these cost re- 


4 Re New York State Electric & Gas Corp. 
(N. Y. 1934) 6 P.U.R.(N.S.) 113. 
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ductions would not have been within 
reach in the absence of existing cus- 
tomers and sales. There is no reason 
for believing that the last person to be 
served should receive the choicest 
goods. In fact, the old customers— 
those making up the so-called “base” 
load—may have served as guinea pigs 
by using old-type equipment ; technical 
changes are sometimes effected through 
use of existing equipment. If this is 
true, and it is a rather common observa- 
tion, it would be ungrateful if nothing 
more to give all or the best of the plums 
to the uninitiated. A lot of special eco- 
nomic reasoning, bearing upon long- 
and short-run cost curves, might. be 
done, but in deference to those who 
might tire under such reasoning we can 
skip this addition to these statements. 

Failing in convincement with all 
other cost arguments, makers and de- 
fenders of utility rates rely upon their 
supposedly irrefutable facts and’ rea- 
soning about load factors. No one, of 
course, need question seriously the con- 
clusion that usually customers with 100 
per cent load factors may be served 
more cheaply than customers with, say, 
25 per cent load factors. Unless the 
latter are strictly off-peak customers, 
or unless their separable costs are much 
less than those of the other customers, 
there seems to be nothing amiss in the 
claim. 


B" there are reasons for question- 

ing the application of the load 
factor argument. Do public utility rates 
regularly conform to load factor data? 
To illustrate that sometimes they do 
not, the author’s favorite case usually is 
house-heating use of gas. Everyone 
knows of the tremendous seasonal 
variation of these sales. According to 
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calculations of annual load factors, 
the house-heating business is less de- 
sirable than cooking sales of gas. Yet 
cooking rates are commonly higher, 
usually much higher. 

Moreover, the load factors are too 
often calculated for only a 15-minute 
period, a day, or occasionally a year. 
But a 10- or 20-year load factor for in- 
dustrial customer sales may be much 
lower than a 30-minute one. During a 
depression, sales to industrial and com- 
mercial customers may have declined 
more from their prosperity peak than 
the sales to domestic buyers. In- 
dustrial and commercial sales of elec- 
tricity and gas declined from 25 per 
cent to 30 per cent between 1929 and 
1932, whereas domestic sales of elec- 
tricity increased. If load factor data 
are to be used to support public utility 
pricing, they ought to be in terms of 
long as well as short periods of time. 


F enctinome sien of this attack on 
or appeal for modification of the 
so-called cost arguments is needed be- 
fore the next section is reached. Despite 
criticism of the cost arguments, no at- 
tempt has been made to refute the con- 
tention that it costs more to serve some 
customers than it does to serve others. 
Nor is a case being made for uniform 
rates. Yet the presence of joint costs 
prevents precise determination of the 
cost of serving a class of customers. 
And still some persons make conjec- 
tural allocations of joint costs, even 
while they have access to the warnings 
about the accuracy of such work or 
about the usefulness of the results of 
their efforts. Spreading of fixed costs, 
the increment cost method, or similar 
riotions are expedient, short-term rate- 
making procedures, having perhaps the 
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business man’s and _ accountant’s 
myopic reliance on cost accounting as 
the reason for their existence, that are 
principally put forth to defend or guide 
the pricing of the product of a single 
plant. They seem to be best explained 
in terms of the following statements. 
Nor can the load factor arguments be 
unqualifiedly accepted. In attempting 
a description of rate variations there is 
apparently a need for other means than 
cost studies, and in endeavoring to 
effect a coherent explanation we now 
turn to another approach. 


T° calling a “bald head a bald head,” 
and ignoring deception, there will 
be an attempt now to show that some if 
not all of the utility rate variation stems 
from practices of monopolistic pricing. 
Many persons have said that public 
utility rates have been and are being 
determined according to what the 
traffic will bear or value of the service. 
They are not wrong. But most or all 
of them have presented nothing tan- 
gible by which it may be proven that 
such rate schedules may be unquestion- 
ably associated with monopoly pricing. 
Having uttered one of these phrases, 
they usually pass on to other and often 
unrelated explanations of rates. 
Usually they have not made clear the 
compatibility of class prices—price dis- 
crimination—and profit maximization. 
In consequence of these errors, no use 


will be made here of the idea of value 
of the service and similar “catchy” 
phrases. 

To describe effectively the monopoly 
basis of price discrimination it is neces- 
sary for us to turn to some economic 
reasoning. Because some readers may 
not be schooled in the language and the 
analysis of economists, the description 
here will be toned down at the expense 
of preciseness.® 

Let us note initially that the acme of 
monopolization would amount to pric- 
ing for the largest possible profit, an 
objective that might lead to a different 
price for every unit of service. A top- 
notch monopolist would not sell each 
unit at a uniform price if it were pos- 
sible for him to increase revenue and 
profits by doing otherwise. In part 
this is simply another way of saying 
that buyers’ demand (the usual 
economist’s, although not a business 
man’s, concept of demand) for goods 
is not always the same either as to 
elasticity of demand or with respect to 
the amount which will be bought at 
various prices. 


HE same notion may be applied to 
class rates. Perhaps it ought to be 
said, however, that the number of 


5 Those who want more detail about my 
thoughts may see my article, “Class Prices for 
Gas and Electricity,” American Economic Re- 
view, June, 1938. 
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business are believed to be warranted. While such cost re- 


q “|. . lower rates for the new business but not for the old 


ductions cannot be doubted, we must not forget that these 
cost reductions would not have been within reach in the 
absence of existing customers and sales. There is no reason 
for believing that the last person to be served should receive 


the choicest goods.” 
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classes of service (the number of rate 
schedules) is limited to some extent by 
such matters as public opinion or diffi- 
culties of separating customers into 
classes. If the demand for all classes 
of customers were identical, i.¢., if 
each class, for example, would buy the 
same number of thousands of cubic feet 
of gas at each of the possible prices 
(economist’s idea of demand), there 
would be no advantage to the company 
from different prices. Nor would there 
be a reason for dissimilar prices for the 
several sorts of service, if there would 
be the same proportional change in the 
amounts (regardless of their size) that 
each class would purchase at lower and 
lower prices. (In the terms of the next 
paragraph, the latter is a condition of 
identical elasticity of demand. ) 

Thus, it may be surmised that it is 
variation in the demand of the classes 
which accounts for an advantage in 
rate differences. The variation is the 
dissimilarity in elasticity of demand, as 
the economist labels it, of the several 
customer groups. Elasticity of demand 
describes, expressing it in the simplest 
possible way, the change in total rev- 
enue which would accompany reduc- 
tions or increases in price. For instance, 
demand is said to be inelastic when total 
revenue from the sales declines as 
prices are lowered. 

The writer believes, for example, 
that the demand for electricity by in- 
dustrial power customers is more 
elastic than the demand for it for resi- 
dential lighting. How may this condi- 
tion be explained? The principal rea- 
son seems to be the nature and accessi- 
bility of the substitutes for these uses 
of electricity. The industrialist may 
often use gas, coal, or other sources of 
power; certainly the competition en- 
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countered in making these sales is well 
known. Or he may be able to build his 
own electricity generating plant with- 
out much additional cost for electricity, 
whereas the residential-lighting cus- 
tomer has only such alternatives as 
candles or kerosene lamps. And the resi- 
dential customer commonly cannot in- 
stall his own electric plant without in- 
curring notable increases in electricity 
costs. 


F& similar reasons it seems likely 
that large power customers have a 
more elastic demand for a power com- 
pany’s electricity than small power 
customers, even though accurate 
measurement of elasticity of demand 
may not be possible. Likewise the de- 
mand for industrial and house-heating 
uses of gas seems to be more elastic 
than it is for cooking uses of gas. And 
further examples of differences in 
elasticity of demand, too, might be 
given for other classes of customers in 
these and other public utility industries. 
A monopolist will charge a higher 
price to the customers with inelastic 
demand than to those with elastic de- 
mand. Fixing rates in this manner, he 
will obtain a larger total revenue for 
the same amount of expenditures than 
would be secured by charging a uni- 
form rate to all. After some limit has 
been reached in sales to customers with 
inelastic demand, it would be more 
profitable, because of the larger addi- 
tions to gross revenue, to seek sales at 
a lower rate in the elastic demand class 
than to lower rates for the former class. 
The way of describing and proving all 
this with economic reasoning will not 
be undertaken here (I have tried to do 
it’ in my aforementioned article) for 
the sake of time and the fear of losing 
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Rate Concessions for Elastic Demand 


GC  egoencaeane will charge a higher price to the customers with in- 

elastic demand than to those with elastic demand. Fixing rates 
in this manner, he will obtain a larger total revenue for the same amount 
of expenditures than would be secured by charging a uniform rate to all. 
After some limit has been reached in sales to customers with inelastic 
demand, it would be more profitable, because of the larger additions to 
gross revenue, to seek sales at a lower rate in the elastic demand class 

than to lower rates for the former class.” 





readers by entering upon a lengthy, 
possibly boring, explanation. 

Such reasons for discriminatory 
pricing seem to be in accord with rate 
making for on-peak business under the 
increment cost method or under the 
idea of spreading fixed costs more 
thinly. These methods are designed to 
get revenue in excess of variable cost 
or additions to total cost. Believing 
that rates will be established to get the 
largest possible amount of revenue 
above the variable cost, utility men who 
use these rate-making ideas will be try- 
ing to make immediately or in the 
future such additions to net income. 
These supposedly special rates ap- 
parently add more, or soon will add 
more, to net revenue, even if they will 
cover with an existing plant only 
something more than variable cost, than 
if rates are lowered to some other 
classes of customers. Do not forget 
that reduction of rates to a class of 


DEC. 21, 1939 


customers with inelastic demand will 
result in a reduction of total revenue! 
When  cost-reducing _ technological 
changes with plant enlargement are 
available, rate adjustments for selling 
the larger output can also be shown to 
follow this pattern. And pricing of 
strictly off-peak business is simply a 
special case of getting as much revenue 
as possible above the addition to costs. 


P RICE discrimination is necessary for 
some utility companies, if they are 
to earn a fair return. Many persons 
mistakenly believe that monopolists 
always make profits: Let the railroads 
be an example of this lack of observa- 
tion. Thus, price discrimination may 
be a means of minimizing deficits as 
well as maximizing profits, a condition 
which is likely to prevail when there 
has been a decrease in demand. Or, 
when an irreducible minimum of 
plant is necessary before a company 
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can turn out services, there may be a 
like use for discriminatory rates. In 
constructing a railroad, for instance, it 
is necessary to have some sort of road 
bed with ties and rails. Yet available 
business at a uniform rate per ton mile 
possibly would result in deficits, and as 
a means of obtaining a return on this 
minimum of plant some price discrim- 
ination may be used. Surely it would 
not be claimed that some or all of the 
current price discrimination of finan- 
cially harried railroads ought to be 
eliminated unless there is a willingness 
to experience an increase in railroad 
abandonments. Long-distance gas pipe 
lines may be an excellent current 
example of this rate-making condition 
concerning a minimum amount of 
plant; perhaps it is only by use of low 
industrial or dump rates for natural 
gas that a fair return may be earned. 


- readers may be astonished by 
the claim that monopoly pricing 
exists where they thought regulation 
had been established to eliminate these 


practices. We have already observed 
the need for price discrimination as a 
means of deficit minimization or of 
earning simply a fair return. 

Why may discriminatory pricing be 
used to obtain more than a fair re- 
turn? Certainly one reason for it is 
the infrequency of, and in turn the lack 
of, funds for rate investigations. In 
part this scarcity of rate regulation, 
though it is not altogether unfortunate 
since it leaves something to managerial 
initiative, is attributable also to the 
awkward and expensive legal require- 
ments of regulation. But these conclu- 
sions about rate investigations may im- 
ply knowledge by regulators of the 
nature and existence of rate discrimina- 
tion and what to do about such 
practices. 

Because of the statements made 
in rate cases, which will not be cited 
here, there are adequate reasons for 
believing that at least some commis- 
sioners would not be certain to recog- 
nize rate discrimination if they were to 
encounter it. 
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No Statute of Limitations on This Refund 


I* 1919 John P. O’ Laughlin, a Pittsfield, Mass., restaurateur, 
suffered a spell of illness which confined him to his home. 
At his request the local telephone company installed an exten- 
sion at his bedside to allow him to communicate with his restau- 
rant. In a short while O’Laughlin recovered and returned to 
work. The special telephone was removed but by some slip of 
office routine the charge was continued each month on his res- 
taurant telephone bill. Twenty years later the company dis- 
covered its mistake and notified O’Laughlin that a check for 
some $200, tlus interest, was being mailed to him. Needless to 
say, the subscriber was delighted as well as surprised, especially 
since it came in “dandy-handy” for Christmas shopping. 
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Will the War Handicap 
Electric Utilities? 


Notwithstanding the threat of increased fuel, wages, and labor 

costs, the author believes the companies are in a position to 

protect themselves from gradual price advances and that the 
industry's outlook is distinctly promising. 


By OWEN ELY 


ESPITE a sales growth since 
D 1929 that would be the envy of 
almost any other industry— 
over 40 per cent gain in kilowatt-hour 
output—the electric utilities have been 
unable to reattain their 1929 net earn- 
ings level. However, they came within 
striking distance of it in the last quarter 
of 1936 and may again approach it in 
the last quarter of this year. The trend 
of net income by quarters in 1938-39, 
based on Standard Statistics’ index for 
fifteen large systems, has been as 
follows: 


First 
Year Quarter 
1938 102.0 
1939 =:113.4 
Per Cent 
Gain 11% 


Second Third Fourth 
Quarter Quarter Quarter 


104.0 104.8 113.2 
118.1 121.3* 140.2* 


13% 15% 24% 
*Estimated. 


Standard’s estimates for the last two 
quarters of 1939 may give an exag- 
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gerated impression of current earnings 
gains, because the index is largely based 
on holding company figures, which, 
owing to capital leverage, fluctuate 
more widely than those of the operat- 
ing companies. While the above figures 
indicate a gain of about 16 per cent in 
net income for the calendar year 1939, 
another estimate based on returns from 
175 operating companies indicates an | 
increase of only about 11 per cent. 
However, even the latter gain is not 
a bad showing considering the big 
handicap imposed by the widespread 
drought which affected many com- 
panies during July-October. Produc- 
tion of power from hydroelectric plants 
during August dropped 35 per cent in 
New England, almost one-half in 
Pennsylvania and Maryland, and for 
the entire country declined about 14 
per cent. The same general condition 
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prevailed in September, and October 
was probably worse. 

In 1940, assuming normal precipi- 
tation, the industry should be better 
able to “cash in” on its current sales 
growth, and the continued savings 
from refunding operations, but there 
remains the question of increased costs 
due to war conditions. How serious is 
this? Does the increase of 15-20 per 
cent in indexes of speculative com- 
modities since August mean a similar 
eventual increase in utility costs? Is 
there any danger that the utilities will 
have to repeat their experiences during 
1914-20 when average commodity 
prices gained 140 per cent? 


| aa seem disturbed over this 
possibility, for utility stocks failed 
to participate to any extent in the big 
“war market” of September. Utilities 
are currently selling below their mid- 
August levels, though industrial and 
rail stocks are substantially higher. The 
relative unpopularity of utility stocks, 
following their summer gains due to 
the TVA settlement, seems due pri- 
marily to the “war: cost” idea. The 
eastern “power loop” plan sponsored 
by the administration is probably not 
an important market factor as yet, 
since this scheme has only recently 
taken any definite form. Moreover, 
the President’s recent press statement 
indicates that no large new hydro or 
steam plants are proposed in connec- 
tion with the grid. 

In order to gain a proper perspective 
for the war problem, it is necessary to 
assemble the cost data for 1914-20 and 
compare the present situation with 
that of the former war period. 

Unfortunately, neither the utility 
industry nor the government has com- 
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piled accurate expense figures com- 
parable to those available for the rail- 
roads. The Census reports on the in- 
dustry are compiled only at 5-year in- 
tervals and are incomplete. In later 
years other government agencies, to- 
gether with the Edison Electric Insti- 
tute, have begun to compile statistics on 
an annual basis, but the picture is still 
rather sketchy. Hence, in studying the 
record of the industry in the previous 
war and the inflationary period which 
followed, it is necessary to rely on such 
figures as can be assembled. 


yap radevagia of the earnings of 
15 utility companies, prepared by 
the Calvin Bullock organization, yields 
the following approximate results: In 
the period 1913-20 the percentage of 
gross revenues absorbed by expenses 
and taxes increased from 61 per cent to 
74 per cent, while the percentage taken 
by fixed charges dropped from 16 per 
cent to 13 per cent. The net result was a 
decline in net income from 23 per cent 
of gross to 13 per cent. Over the same 
period an index of 20 utility stocks 
dropped from 61 to 39, about in line 
with the decline in net earnings. 

There can be little doubt that the in- 
crease in operating expenses was 
largely due to the skyrocketing of fuel 
costs. The price of bituminous coal 
dropped in 1914-15 but advanced 
sharply in the two years following, de- 
clined in 1918-19, and sold at peak 
levels in 1920, in which year it 
averaged nearly five times the 1914-15 
level. The 1918 advance was largely 
due to the extreme cold wave and the 
breakdown in transportation ; while the 
1920 jump seems to have been due to 
uncontrolled inflation, canceled the fol- 
lowing year. 
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It is very unlikely that the utilities 
could again suffer from rising fuel 
costs to the same extent as during the 
earlier period, for these reasons: Fuel 
costs now absorb only about 8 cents of 
the revenue dollar, it is estimated, com- 
pared with 16 cents in 1917 and a much 
higher figure in 1920. This may be due 
partly to increased use of natural gas 
—consumption of which gained 715 
per cent during 1919-37, compared 
with 27 per cent for coal—but the main 
factor is increased efficiency. The in- 
dustry in 1937 had to burn only 1.4 
pounds of coal or equivalent fuel to 
produce one kilowatt hour, while, in 
1919, 3.2 pounds, or over 2} times as 
much fuel, was required. 


.’ seems unlikely that, with various 
government agencies and the White 
House itself so militantly set against 
run-away prices, coal could again in- 
crease to nearly eight times the pre- 
war level as it did in one month of 1920. 
Many utilities are now better protected 
by having their own mines or mouth- 
of-mines plants, while most companies 
maintain two or three months’ fuel 
supply on hand. In an emergency some 
companies could shift to oil, and our 
oil reserves, both above and below 
ground, are now far larger than in 
1917-20. Also the huge government 
hydro projects now under way could 


eventually conserve coal within the 
territories they could service. 

Nevertheless some increases in spot 
coal prices have already occurred, and 
as fuel contracts expire’ more utility 
companies will feel the weight of the 
increased cost. 

The monthly price index for bi- 
tuminous coal, compiled by the U. S. 
Bureau of Labor Statistics, advanced 
only .7 in September to 96.7, but in 
October gained 1.5 to 98.2. 

With 1920 experience in mind, the 
utilities have already protected them- 
selves to some extent against a rise in 
fuel prices. Acgording to one utility 
expert, a detailed study of rate 
schedules indicates that about 80 per 
cent of the industry is protected, so 
far as large industrial power sales are 
concerned, by “fuel clauses” in their 
contracts providing for automatic rate 
increases as fuel costs advance. This 
estimate seems to be confirmed by re- 
plies to a questionnaire sent to leading 
companies by the writer. 

Of course, this is only partial pro- 
tection. Large commercial sales con- 
stitute nearly half our total kilowatt- 
hour sales but yield only about one- 
quarter of the revenue. On the other 
hand, residential power sales amount to 


1 Technically, the utilities cannot legally 
contract for bituminous coal for more than 
a month ahead. 
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decreased in relation to revenues instead of increasing. But 


q “DuRING at least a part of the other war period, labor costs 


those were years of very rapid growth at a time when the 


industry had little or no problem of dealing with organized 
labor. The present situation hardly seems parallel. Inter- 
views with leading utility o ficials of large companies indicate 
that they anticipate wage increases to keep pace with any 
advance in the cost of living.” 
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only about one-fifth total kilowatt 
hours while providing about 36 per 
cent of the revenues. 


HUS the protection afforded by in- 
dustrial fuel clauses applies to 
only about 38 per cent of the electric 
companies’ fuel bill (48 per cent of 
total output multiplied by 80 per cent 
of the industry). However, some part 
of “small commercial” power is prob- 
ably also covered and, in the case of 
one large company, Consolidated Edi- 
son of New York, residential rates are 
also covered. In some cases rates are 
protected by recourse to some general 
price index, such as the U. S. Bureau of 
Labor Statistics “‘all-commodity” in- 
dex. It is probable, therefore, that the 
industry is protected to the extent of 
about half its fuel bill against increased 
coal costs—whereas, during the first 
World War, “fuel clauses” did not 
come into general use until about 1918. 
But while coal is only about 8 per 
cent of the revenue dollar, may not the 
utilities be vulnerable on other items? 
It is difficult to “break down” the typi- 
cal utility expense account, but the fol- 
lowing table may give a general picture 
of the disposition of the revenue dol- 
lar: 


Salaries and wages 
Fuel 

Maintenance 
Depreciation 

Other expenses 

Taxes 

Fixed charges 
Dividends and surplus 


HILE the utilities’ wage item is a 
smaller proportion of the sales 
dollar than for the average industry, 
nevertheless it is the largest single item 


809 


in the budget. Labor unions have been 
making increased demands in recent 
years, and while the industry has thus 
far been fairly free of labor troubles, 
it is nevertheless particularly vulner- 
able, owing to the necessity of main- 
taining the service (though this fact 
affords stronger public support in a 
controversy). It is difficult to estimate 
the extent to which the utilities are pro- 
tected against wage increases. Some 
contracts with large industrial con- 
sumers contain both fuel and wage 
provisions, or an all-inclusive price in- 
dex basis. 

Unfortunately, the 5-year Census 
figures giving data on utility expenses 
for the years 1912 and 1917 do not 
facilitate any exact comparison of 
trends during the 1914-20 period. The 
disposition of the revenue dollar 
(which included income from invest- 
ments) was about as follows in the two 


years: 


2 =—6e 


SOMOS CU. o6 6 ceca efeetis nce 10 
Salaries and wages 20 
Taxes 

Interest 

Depreciation 

Other items, and net income.. 31 


100% 100% 
| 4 mee at least a part of the other 
war period, labor costs decreased 

in relation to revenues instead of in- 
creasing. But those were years of very 
rapid growth at a time when the in- 
dustry had little or no problem of deal- 
ing with organized labor. The present 
situation hardly seems parallel. Inter- 
views with leading utility officials of 
large companies indicate that they an- 
ticipate wage increases to keep pace 
with any advance in the cost of living. 
However, several executives pointed 
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Uptrend in Taxes 


a Bone have become a major cost problem of the industry in re- 

cent years, the proportion of the revenue dollar allocated to gov- 

ernment use having shown a steady increase. However, the Federal 

government at present 1s not considering any new utility taxes, and social 

security taxes will remain unchanged next year. No immediate increase 

in the 18 per cent corporation tax seems likely. In general, then, the up- 
trend in taxes seems to be slowing down.” 





out that utilities now pay average 
wages well above those prevailing in 
most industries, which might tend to 
make their increase in labor cost some- 
what smaller than in other industries. 

There has been little increase thus 
far in the cost of living—possibly 2 or 
3 per cent—because producers of 
finished goods have not yet used up 
their low-cost raw materials, and some 
items, such as rent, move slowly. But 
unless commodity prices cancel more of 
the big gains made early in September, 
it is difficult to see how we can avoid 
an increase of 5-10 per cent in the cost 
of living, which might mean cor- 
responding wage increases. 

Since the employee and the stock- 
holder both share about equally in the 
utility dollar, any increase in wages 
must come out of the stockholders’ 
pocket, unless efficiency increases with 
bigger sales, or savings can be made 
elsewhere. It is the writer’s guess that, 
unless the labor unions become in- 


creasingly aggressive and unreason- 
able in their demands, or there is a 
period of broad inflation, wages should 
not become a serious factor. Certainly, 
wage rates should not increase to any- 
thing like the degree that fuel costs ad- 
vanced in 1914-20. 


os have become a major cost 
problem of the industry in recent 
years, the proportion of the revenue 
dollar allocated to government use hav- 
ing shown a steady increase. How- 


ever, the Federal government at 
present is not considering any new 
utility taxes, and social security taxes 
will remain unchanged next year. No 
immediate increase in the 18 per cent 
corporation tax seems likely. In gen- 
eral, then, the uptrend in taxes seems 
to be slowing down. Consolidated 
Edison, one of the most heavily taxed 
utilities, paid out about 21.7 per cent 
of revenues for taxes in the first nine 
months of 1939, compared with 21.3 
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WILL THE WAR HANDICAP ELECTRIC UTILITIES? 


per cent in the same period of 1938. 

Nevertheless, some utility execu- 
tives are apprehensive that they may 
be further called on to help with the 
burdens of government cost and the 
armament program, despite the fact 
that the industry is already bearing 
much more than its fair share of the 
tax burden. As an executive of one of 
the biggest systeras phrased it: “Taxes 
have been rising for the past number 
of years and there seems to be nothing 
to indicate that the trend is not to con- 
tinue. If this country keeps out of 
war, I can see no reason for other than 
a normal increase in taxes. Should we 
get into the war, heaven help us. Be- 
cause of our present large national 
debt, the natural thing would be for the 
government to impose taxes sufficient, 
as far as possible, to cover the current 
cost of war. In any event, I would not 
expect to see the utilities discriminated 
against, although they certainly would 
not be overlooked and would have to 
pay their full share.” 


| ieteanoehiew (retirements) is also 
becoming a more important item 
in the utility budget. In recent years 
many utilities have increased the al- 
lowance for retirements, the propor- 
tion of revenues allotted to this item by 
the industry having increased 26 per 
cent in the decade ended 1937, with a 
probable additional increase in the 
past two years. But despite large 
property retirements, the average bal- 
ance sheet reserve increased 43 per cent 
in the decade mentioned. The trend 
toward the use of straight-line de- 
preciation accounting methods by state 
and Federal regulatory commissions 
has probably been largely responsible 
for the recent increase, together with 
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more conservative policies of utility 
officials and investment bankers. It is 
difficult to state to what extent the 
effects of the new (1938) accounting 
rules have yet been felt, since many 
companies are still in process of adjust- 
ing their books, but a substantial part 
of the readjustment has probably now 
been made. One expert estimate is 
that the maximum further increase in 
depreciation (less any corresponding 
cut in maintenance) would be about 2 
cents out of the revenue dollar. 

Of course, the increase in the de- 
preciation allowance (in relation to 
revenues) does not necessarily penalize 
a long-term stockholder, for two rea- 
sons: 


l The increase in the depreciation 
e charge may be largely a mere re- 
classification of expense, some items 
formerly charged to maintenance now 
being charged to retirements reserve so 
that the “overall’’ expense ratio for 
maintenance and retirements may not 
change much (it is difficult to analyze 
this point because not all companies 
publish maintenance expense). 


2 The building up of the balance 


e sheet reserve for retirements 
helps to stabilize earnings and may rep- 
resent a “hidden asset.” 

Since the reserve is normally rein- 
vested in property, it helps to increase 
earning power; though, on the other 
hand, it holds down the rate base, en- 
couraging lower rates. 


i is recent years the utilities have for- 
tunately been able to reduce fixed 
charges by large-scale refunding 
operations. In 1937 interest and sink- 
ing-fund charges absorbed only 11 per 
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cent of the utility dollar compared with 
15 per cent in 1932, 13 per cent in 1927, 
and the same figure in 1922. No figures 
are available for 1938-39, but the pro- 
portion must have been further re- 
duced, probably to 9 or 10 per cent. 
While no public financing has been 
done since the beginning of the war, 
September Ist, two large private deals 
have been completed, and the outlook 
is promising for resumption of public 
issues. Unless interest rates should 
advance substantially in 1940, which at 
this time seems very unlikely, the utili- 
ties should be able to complete most of 
their refunding operations next year. 
While a reduction in this item does not 
go very far toward offsetting increases 
elsewhere in the revenue dollar, never- 
theless it is a helpful factor. 
Summarizing, the 1940 outlook for 
the electric utilities seems distinctly 
promising. With more normal weather 
conditions, the drought handicap 
should disappear, and a larger propor- 


tion of increased gross could be carried 
down to net income. This is on the as- 
sumption that the present conservative 
attitude of business, as well as the 
brakes supplied by Washington, con- 
tinues to prove effective in retarding 
any general advance in prices. It is 
difficult for the utilities to protect 
themselves adequately against the 
sharp rise in a single cost factor, such 
as the big jump in coal costs in 1917- 
20; but a gradual, broad increase in all 
costs could be more easily absorbed. 


EN is now under way, sponsored 
by the Edison Electric Institute, 
to obtain the codperation of the state 
commissions toward working out a 
broader and more effective system of 
promptly adjusting rates to increased 
operating costs, through the use of a 
commodity index or some such device. 
If this proves successful, the industry 
will face the future with still greater 
assurance. 





Unavoidable Competition 


gt Bextece railroads have been and are being subjected to 
competition which in many instances is unfair, I do not 
feel that any existent form of transportation should be de- 
stroyed or unduly regulated. We cannot abolish trucks, busses, 
pipe lines, ships, or barges, but we must recognize the fact that 
the railroads no longer constitute a monopoly in the field of 
transportation and are rather only competitive units in a highly 


competitive field.” 


—Burton K. WHEELER, 
U. S. Senator from Montana. 
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Wire and Wireless 
Communication 


HE Federal Communications Com- 

mission has decided to recommend 
and advocate at the next session of Con- 
gress, legislation to make possible the 
merger of the Western Union and Postal 
Telegraph companies, it was reported on 
good authority late last month. An offi- 
cial disclosed that the FCC had decided 
unanimously on this step after James L. 
Fly, chairman of the commission, re- 
vealed that a report would be submitted 
to the Senate some time in December, 
but failed to disclose what form the 
recommendation might take. 

More than four years ago, on January 
21, 1935, the FCC submitted three recom- 
mendations for amendments to the Com- 
munications Act of 1934 to the House of 
Representatives. Adoption of these 
recommendations would have cleared the 
way for a merger of the two telegraph 
companies, but Congress failed to act. 
Since then the project has languished. 

The FCC now has reason to believe 
that the temper of Congress in this re- 
spect has changed, an official said re- 
cently, and various government depart- 
ments, including Labor and Justice, have 
been cooperating in working out a plan 
for a merger that would not infringe 
upon labor rights or the antitrust laws. 
An attorney transferred from the De- 
partment of Justice to the Federal Com- 
munications Commission has been co- 
Operating on the project. 


R. Fly said that the report probably 

YA would include a model bill and ad- 
mitted that the commission would make 
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a recommendation as to the advisability 
of the merger, but he denied that the 
commission’s deliberations had been con- 
cluded. He said the report would go to 
Senator Wheeler, chairman of the Senate 
Interstate Commerce Commission. 

The chairman of the FCC said there 
had been talk of the possibility of effect- 
ing the merger by means of a consent 
decree in the antitrust case filed by the 
Department of Justice against the tele- 
graph companies. He asserted, however, 
that this plan has “very serious limita- 
tions.” It is the contention of the FCC 
that a merger would permit a truly “na- 
tional” service and would place telegraph 
service in the same position as telephone 
and postal services. The FCC asserted in 
its 1935 report: 

Competition in domestic telegraphy tends 
to be competition for telegraph business in 
those cities where most of the business 
originates. It is not a competition in making 
telegraphy a national service by placing 
offices in communities which have never had 
telegraph service. Keener competition would 
be offered by a consolidated telegraph com- 
pany to long-distance telephony and the air 
mall, 


It was understood that any new model 
bill introduced would follow the general 
lines of the previous recommendation 
containing authorization for the merger, 
provision for strict government super- 
vision of telegraph operations, and assur- 
ing labor as little injury as possible. The 
1935 model bill declared : 

* Employees may be retired or dismissed as a 
direct or indirect result of the consolidation 
only upon the payment to them of retirement 
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annuities or dismissal compensation based 
upon age, service, and earnings, the amount 
and form of compensation to be determined 
by the Federal Communications Commission 
or such other administrative agency as may 
be designated by the President. 


The original bill provided that no 
changes in rates could be effected with- 
out FCC approval and that service to any 
community could not be reduced without 
the commission’s assent. 

One reason for pushing consolidation 
now was understood to be the commis- 
sion’s belief that the merger would im- 
prove the national defense situation. In 
its previous report the FCC held that 
“a consolidated system would be better 
able to keep its plant in condition to 
stand the strain of the tremendous traffic 
built up by war conditions than would 
competing companies whose funds for 
replacements and betterments were de- 
pleted because of competition.” 

* * +«K * 

A forms of utilities will be interested 

in the new radiotelephone service 
which the New York Telephone Com- 
pany is going to make available with the 
approval of the FCC throughout the Em- 
pire state to gas, electric, and traction 
utilities and eventually, perhaps, to other 
services which have need for constant 
supervision over field crews, trouble 
shooters, or emergency mobile units. The 
new service will use ultra-high radio fre- 
quency and will enable utility mainte- 
nance men to engage, from mobile set 
units on their automobiles and trucks, in 
2-way conversation with their service 
bases. The FCC frequency allocations 
for this service are all in the 30-mega- 
cycle band with 100-watt power for the 
fixed or central control stations, and 13- 
watt power for the mobile units. 

While the new service will be origi- 
nally confined to New York, it is certain 
to be extended to other areas if the ex- 
periment proves to be mutually satisfac- 
tory to all utility parties concerned. 
Realizing the inevitable demand for such 
emergency radiotelephonic communica- 
tions in and about metropolitan areas, the 
FCC is inclined to view with favor the 
handling of such service through the 


established centralized facilities of the 
telephone companies, rather than allow 
separate gas, electric, and other utility 
concerns to attempt setting up emergency 
communications services of their own, 
For some years municipal police de- 
partments have been allowed to use the 
latter technique, and while it may be 
necessary so as to insure complete con- 
trol by the police over their own facilities 
in the public interest, the system has not 
been entirely satisfactory from the stand- 
point of coordinating it with regulatory 
demands of radio usage in general. 
Rates for the new service have been 
discussed among the New York Tele- 
phone Company and public utility com- 
panies in the New York city area and are 
expected to be filed in due form in the 


near future. 
a * * * 


4 a test to determine whether sharply 

reduced prices on television sets will 
bring in sufficient business to assure 
quantity production and lower costs, the 
RCA Manufacturing Company has just 
completed a two months’ campaign in 
Newburgh, Poughkeepsie, and Middle- 
town, in which more than 100 sets were 
sold, it was learned recently in New 
York. 

In discussing the campaign, officials of 
the company emphasized the point that 
no decision as yet had been reached on 
whether prices would be reduced. The 
results of the drive will be thoroughly 
analyzed and discussed with metropoli- 
tan distributors and dealers before any 
final decision is made. Trade discounts 
and various other practices have to come 
under scrutiny before the company 
reaches any decision on prices, it was 
said. 

Newspapers were used to advertise the 
sets, although copy carried no prices. The 
$600 sets were reduced to $395, the $450 
sets to $295, and similar reductions were 


made in the cheaper models. The public © 


showed a particularly good response to 
the cheaper models, especially around 
the $200 range. 

While the company made no official 
comment on the test, it was regarded by 
others in the field as showing that the 
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WIRE AND WIRELESS COMMUNICATION 


public will purchase sets if they are priced 
at levels considered by consumers to be 
reasonable. The area covered—New- 
burgh, Middletown, Poughkeepsie, and 
surrounding territory—represents about 
one-thirtieth of the population of the 
metropolitan district. 

The fact that the Newburgh public in 
two months bought 100 sets, as against 
sales of only 1,000 in the entire New 
York area since May, indicated very 
graphically that prices have been one of 
the chief factors in the slow sales, accord- 
ing to observers. 

Another reason was said to be the 
quality and quantity of the programs. 
National Broadcasting Company has 
been striving to improve the quality of its 
telecasts and Columbia Broadcasting 
System is now expected to get under way 
with programs around February 1st. 

Although no assurance of lower prices 
on television sets has been given yet, the 
general impression in the trade is that 
sets will be reduced for 1940. The in- 
dustry is still conservative about sharp 
sales gains next year, but expects that 
volume will be substantially larger than 


it was this year. 
* * * 


EWSPAPER men both in and out of 

Washington have become con- 
scious of an interesting change in the 
press relations technique of the FCC. 
For some weeks releases have come from 
the FCC’s publicity division which have 
undertaken to explain in layman’s 
language the various regulatory actions 
of the commission, which otherwise 
might be regarded as uninteresting rou- 
tine, and to evaluate the importance of 
such actions. In addition, the commis- 
sion has released several human interest 
“stories” describing various phases of 
communications which touch upon the 
commission’s field, such as the policing of 
the air waves and the significance of in- 
ternational marine distress signals. 

The effect to date of this change in 
the commission’s information contact 
with the press has been an appreciable 
but somewhat cautious acceptance of the 
new “copy” by the various dailies, plus 
some bewilderment on the part of the 


newspaper men and their editors. This is 
because heretofore the FCC’s own infor- 
mation division had come to be pretty 
lightly regarded in journalistic circles. 
Its product, until recently, was princi- 
pally in the form of routine announce- 
ments of commission action stated in 
mystifyingly technical terms which ap- 
peared sporadically and often tardily 
upon the commission’s press release table. 

Needless to say, under the pressure of 
internal discord which prevailed within 
the FCC until some months ago, news- 
paper reporters ignored such mediocre 
journalistic fare and walked right by the 
commission’s press release office and into 
the office of individual commissioners to 
obtain the much more sensational news 
that was then in the making. - Conse- 
quently the FCC came to be looked upon 
as a source of political intrigue stories 
rather than more conservative or educa- 
tional type of information. 


uT with the coming of Chairman 

James L. Fly (or, for that matter, 
several months before his advent) exter- 
nal evidence of internal FCC bickering 
disappeared. While some of the opposi- 
tion to the FCC has also disappeared, 
Chairman Fly has evidently appreciated 
the fact that public confidence in the new 
“era of good feeling” which is supposed 
to exist now within the commission will 
be restored only when the public has some 
means of hearing about it. In other 
words, his efforts toward internal har- 
mony constitute only a part of the job of 
rehabilitating the FCC. External evi- 
dence of it, translated in terms of public 
appreciation, is needed to complete the 
task. 

This will probably be something of a 
chore because Washington newspaper 
correspondents have been spoiled in the 
past with so much scandalmongering 
from the FCC that it will be hard to get 
them into the habit of looking for any- 
thing else from that source. However, 
under the new régime, FCC publicity has 
made a good start. Patient repetition of 
this why-the-commission-did-such-and- 
such technique in FCC releases is bound 
to have cumulative effect upon the na- 
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tion’s news editors. It is not sensational 
copy but rather the sort of thing that 
goes “on the spike” if anything really 
important in the way of news comes to 
the editor’s desk. But over the long range 
it will receive surprising acceptance. The 
newspaper fraternity is not inclined to 
discourage a reliable source of readable 
copy once they have become accustomed 
to look for it. 

When the first of these new style FCC 
press releases appeared, cynical jour- 
nalists were inclined to look beneath the 
surface. Very often a political ax wait- 
ing to be ground can be found in a gov- 
ernment bureau’s sudden interest in its 
press relations (which explains why 
Social Security Board’s releases are al- 
ways studied by some newspaper men in 
the light of Administrator McNutt’s 
presidential aspirations). But there is 
hardly a potential candidacy for any im- 
portant office lurking in the present FCC 
membership. 


T may well be that the FCC, through 
this new technique, is attempting to 
“sell the commission” through the press 
to the public. If so, it is a commendable 
promotional venture which is long over- 
due. The FCC’s true importance has al- 
ways been underestimated by the public, 
due mostly to the political storms which 
have overshadowed the commission. The 
average man on the street does not have 
a very clear idea of what the FCC is for 
or what it is supposed to do. Best evi- 
dence of this is the number of fan letters 
which pour into the FCC from radio lis- 
teners criticizing or praising program 
performers on chain radio broadcasts— 
as if the FCC functioned as a sort of 
casting agency. 

The new style FCC releases are well 
written in a simple and _ restrained 
fashion. The commission’s part is not 
given undue prominence and the ostensi- 
ble purpose of the release seems to be to 
impart interesting and constructive infor- 
mation rather than to extol the impor- 
tance of the commission as such. 

Whether this new arrangement (in 
combination with the gains made by 
Chairman Fly’s peace - at - any - price 
DEC. 21, 1939 


policy) will effectively disarm the com- 
mission’s critics in Congress at the next 
session remains to be seen. Progress in 
this direction has already been astonish. 
ing. Less than a year ago the FCC was 
faced with ripper legislation sponsored 
by both the administration and the Re. 
publican opposition in Congress (in addi- 
tion to several pending resolutions to in- 
vestigate it). Today, Washington ob- 
servers give the commission a good 
chance to get by the next session without 
any more damage than possibly a nig- 
gardly appropriation. And if it survives 
the next session unmolested, the FCC, 
as presently constituted, will probably be 
here to stay for a long while. Meantime, 
it is obviously making an intelligent ef- 
fort to build up a “good press,” whereas 
heretofore it has suffered from a no- 


toriously bad one. 
* *+ * * 


| pesto of St. Paul metropolitan 
area telephone rate proceedings 
now before the Minnesota Railroad and 
Warehouse Commission was asked by 
the city of St. Paul on December 2nd. 
The action was authorized by the city 
council, following an outline of the case 
by Louis P. Sheahan, first assistant 
corporation counsel. 

The current proceedings were insti- 
tuted by the commission after its May 
2nd “compromise” rate order. In this 
order, 25 per cent reductions for tele- 
phone subscribers, previously upheld by 
the Ramsey County District Court and 
the state supreme court, were reduced to 
an average of about 12 per cent. 

The commission’s new proceedings 
were ordered “to the end that if any such 
(May 2nd) rates be found unreasonable, 
reasonable rates may be prescribed.” 
Hearings in these proceedings were held 
September 11th, 29th, and 30th, over the 
objections of the city government. The 
next hearing was set for December 4th. 

Judge Gustavus Loevinger of Ram- 
sey County District Court set aside the 
May 2nd order November 14th. Then 
the Tri-State Telephone & Telegraph 
Company formally asked the commission 
to sanction the rate schedule set up in the 
May 2nd order. 
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By OWEN ELY 


Roosevelt Reassures the Utilities 


i ie President’s press statement De- 
cember Ist proved highly reassuring 
to the utility industry, which had feared 
an administration “drive” against east- 
ern utilities under the plea of national 
defense. The President indicated that 
current capacity is adequate to meet pres- 
ent needs and that there is no emergency 
with respect to power production. In 
event of the United States becoming in- 
volved in war, he said he supposed there 
would have to be a number of steam 
stand-by stations linking public and pri- 
vate power sources throughout the na- 
tion. But he added there was no expecta- 
tion of this country becoming involved in 
the war. 

The President’s statement confirmed 
reports of recent months regarding ad- 
ministration plans for a “grid” or “loop” 
to complete the tying in of major east- 
em power systems together with the 
TVA. However, it disposed of the idea 
that the government would completely 
finance the undertaking and thereby ob- 
tain a voice in the policies of the private 
utilities. The President indicated that the 
utilities would be invited to codperate 
with the government plans, carry out the 
interconnection themselves, and do the 
necessary financing. However, should 
they be unable to raise money privately, 
he suggested that the RFC might loan 
them the necessary funds. 

Previous estimates of the cost of a 
“grid” system have run from $600,000,- 
000 to as high as $5,000,000,000, but the 
President did not mention any cost fig- 
ures. He did, however, indicate that no 
large hydro or steam plants are consid- 
ered necessary at present. This was sig- 
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nificant in view of recent reports that 
TVA power is beginning to suffer from 
drought effects, raising the question of 
Federal construction of stand-by steam 
plants. 


ae President is reported to have 
said that “an awful lot of perfect 
rot” had been written about government 
power plants with deliberate misrepresen- 
tation of facts in an effort to discredit the 
“human engineering programs” in water- 
sheds such as the Tennessee valley. The 
current misunderstanding, he explained, . 
had its origin in a bill passed in June, 
1938, authorizing the establishment of 
eight or nine regional planning authorities 
to devise and administer reclamation, 
conservation, and related programs for 
as many watersheds over the nation. It 
was the general thought that if the pro- 
gram went well in the Tennessee valley, 
it could be extended to other areas 
throughout the country. Development of 
water power in connection with reclama- 
tion and conservation projects was never 
more than 10 or 15 per cent of the un- 
dertaking in any watershed, he asserted. 

He also indicated that proposed de- 
velopment of water-power resources in 
the St. Lawrence valley has no connec- 
tion with the watershed programs in this 
country, but was concerned only with fu- 
ture power demands in Canada and the 
United States. 

Because of the current lack of interest 
in stocks, the President’s statements had 
little effect on the utilities, although the 
Dow-Jones average of 15 utility stocks 
advanced moderately. Despite the Presi- 
dent’s statements, The Wall Street Jour- 
nal’s Washington correspondent stated: 

A determined group of high New Deal 
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officials will continue their studies and sup- 
port of a national, government-financed, 
superpower transmission loop around the na- 
tion’s industrial area east of the Mississippi 
river. Such a loop or so-called grid sys- 
tem would necessarily involve, they believe, 
some Federal steam plants for stand-by gen- 
eration purposes. ... It was learned here. .., 
furthermore, that the Power Policy Com- 
mittee had not yet presented the details of 
its present plans to the President at the time 
of his regular . . . (Dec. Ist) press con- 
ference. ... It has been unofficially estimated 
that a simple linking together of private 
utility systems through their own trans- 
mission lines in strategic areas could be 
accomplished through a minimum expendi- 
ture of $50,000,000. Some companies already 
have indicated their willingness to proceed 
with such a program provided, of course, 
that the new outlays are included in their 
rate bases. On the other hand, one super- 
power plan that has been given serious 
consideration by the committee would en- 
tail the expenditure of about $500,000,000 
in Federal funds for transmission lines and 
large additional sums for its complete de- 
velopment. 


¥ 


Consumers Power “Comedy of 
Errors” 


ECENT financing plans of Consumers 
Power Company accidentally 
stirred up a hornet’s nest of discussion, 
which was characterized by considerable 
misunderstanding. News commentators 
hailed the controversy as another sign of 
impending battle between the adminis- 
tration and the utilities, although Presi- 
dent Roosevelt’s views, as recently given 
to the press, seemed far more moderate 
than those of his lieutenants. (For details 
of the incident, see p. 823.) 

Otis & Co., Cleveland bankers (ap- 
parently acting with several other mid- 
west companies, including seven Mich- 
igan investment firms) asked the SEC 
for a chance to bid on the bonds. In- 
cidentally, they said they would be will- 
ing to offer more than the $28.25 per 
share at which the stock was to be bought 
by Commonwealth. (The stock earned 
about $3.20 per share last year, prob- 
ably more this year.) But Otis & Co. 
were wrong in assuming that Consumers 
Power could offer the stock for public 
purchase, since it is a wholly owned sub- 
sidiary and, as Mr. Willkie has pointed 
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out, the price to be paid by the parent 
company is a mere matter of bookkeep. 
ing. 

However, at the SEC hearings former 
administration Senator Robert J. Bulk. 
ley, representing Otis & Co., requested 
an opportunity to question all witnesses 
and to establish Otis & Co.’s rights to 
bid on both bonds and stock. Subse. 
quently, Mr. Willkie agreed to permit 
local firms to participate in the bond un- 
derwriting, and it was generally expected 
that this would terminate what seemed at 
the time to be a veritable “comedy of 
errors.” 


¥ 


Big Plans for New Financing 


|. ie a lapse of three months or more, 
public offerings of utility securities 
were resumed November 28th, when 
Halsey Stuart & Co. successfully floated 
$52,500,000 Public Service Company of 
Colorado bonds and debentures. The $40- 
000,000 first 34s of 1964 and $12,500- 
000 debenture 4s of 1949 were both of- 
fered at 102, going to premiums. Insti- 
tutional investors took the greater portion 
of the bonds, while a widely scattered 
demand for the debentures was reported 
from commercial banks. The issue was 
especially popular in Pennsylvania, dueto 
the 5-mill refund feature. 

Another large hold-over offering, $38- 
000,000 Public Service of Indiana first 
mortgage bonds due 1969and $10,000,000 
serial debentures due 1940-49, were of 
fered December 7th. 

Halsey Stuart is reported planning to 


$6,000,000 serial notes will also be placet 
privately, without registration. 

The $42,225,000 Jersey Central Powe 
& Light first mortgage bonds and seria 
notes, originally scheduled ahead of the 
Colorado financing were postponed owing 
to SEC delay in ruling on the company’s 
status under the Holding Company Act 
The company made application over tw 
years ago for exemption and hearings 
were completed in November, but the re 
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port of the SEC examiner has been de- 
layed. 

ne Water & Power Com- 
any of Baltimore on November 30th 
registered $10,900,000 refunding bonds 
due 1964; the underwriting group is 
headed by White, Weld & Co. 

Shawinigan Water & Power Co. 
has applied to the Provincial Electricity 
Board of Quebec for authority to issue 
publicly $6,000,000 of 34 per cent 7-year 
convertible secured notes, payable in 
Canadian funds. The notes will be con- 
vertible into common stock at $25 a share 
during the first two years and $30 a share 
during the second two years. 


vember 28th filed a declaration cov- 
ering the proposed issue and sale of 
$6,750,000 first 3%s due 1968, for refund- 
ing purposes. The company expects to 
sell the bonds to a group headed by Har- 
ris, Hall & Co. 

Central Maine Power Company has 
fled with the SEC $1,250,000 first 4s 
due 1964 and 5,000 shares of common 
stock. The bonds will be sold to the 
Equitable Life Assurance Society, and 
the stock to New England Public Serv- 
ice, the parent company. 

Wisconsin Michigan Power Company 
proposes to offer to stockholders and the 
= $4,000,000 6 per cent preferred 
stock. 

Subject to SEC and court approval, 
Mountain States Power Company now 
tans to sell privately $8,000,000 new first 
nortgage bonds, to facilitate reorganiza- 
ton. 

American Gas and Electric Company 
is planning to issue about $65,000,000 
tew debentures and preferred stocks for 
refunding purposes. The company has 
outstanding 355,623 shares of $6 pre- 
ferred stock and $30,000,000 of 5 per 
tnt debentures. The preferred stock is 
allable at $110 a share and the deben- 
tures at $106. 

The Consumers Power financing— 
928,594,000 first 34s, to be offered by a 
Morgan Stanley-Bonbright group if the 
SEC approves—is described elsewhere. 

The $65,000,000 refinancing contem- 


ee Light & Power on No- 
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plated by Philadelphia Company prob- 
ably will not reach the market until after 
the turn of the year. 

Now that the ice has been broken, a 
number of important systems are re- 
ported at work on refunding programs 
which in the aggregate amount to over 
three-quarters of a billion dollars. These 
systems include Electric Bond and Share, 
Commonwealth & Southern, North 
American, Standard Gas and Electric, 
and American Gas and Electric. 


y 
Associated Gas Seeks RFC Loan 


HE Associated Gas & Electric sys- 

tem, which since the virtual retire- 
ment of Howard Hopson has been trying 
to “play ball” with the administration and 
has been active recently in framing in- 
tegration plans, is having some difficulty 
over an RFC ruling. While it is planned 
to scrap the top unit, Associated Gas & 
Electric Company, leaving AG&E Cor- 
poration as principal holding company, 
the recent SEC ruling barring payment 
of unearned interest or dividends by 
holding companies is viewed as a possible 
threat to the solvency of the Company, 
which weathered many storms during the 
Hopson régime. The Company’s princi- 
pal source of income with which to pay 
the interest on its bonds is the dividends 
received from the Corporation. The com- 
mission has now ruled that dividends can- 
not be paid unless it is notified twenty 
days in advance. While the SEC granted 
the Corporation permission to pay De- 
cember Ist interest on its own debentures, 
it indicated that the whole subject of re- 
lations between the two companies would 
continue under review. 

The system also needs funds with 
which to meet pending system maturities, 
pay the balance of back taxes (on which 
it recently reached an agreement with the 
Treasury Department), and obtain funds 
for new construction. Hence the NY PA 
NJ Utilities Company has asked SEC ap- 
proval of a $26,500,000 collateral loan 
from the RFC. If this loan is granted, 
it will be the first large RFC loan of this 
character, and it is reported that the RFC 
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has set up stringent conditions. Of the 
total amount $5,780,000 would be used 
for tax settlement; $6,053,000 to take 
care of the 8 per cent bonds due March 
15th, next year; and about $12,000,000 
for new construction. The company has 
offered collateral with a market value of 
156 per cent of the amount of the loan. 


5 
Traction Unification near Success 


N*™ York city’s traction unification 
plan has been declared operative 
so far as the Interborough and Manhat- 
tan companies are concerned, deposits of 
securities having reached the necessary 
percentages set by the city — ranging 
from two-thirds to 76 per cent. 
The B.-M. T. plan has lagged, however, 
deposits (as last reported, November 
30th) ranging from 48 per cent for un- 
derlying bonds to 75 per cent for B.-M. 
T. issues, compared: with a uniform re- 
quirement of 90 per cent. Mayor La 
Guardia has warned B.-M. T. security 
holders who have withheld deposits that 
they will be disappointed in any effort to 
obtain better terms. Under the present 
agreement, deposits must be made by the 
end of the year. Following is a recapitu- 
lation of prices offered by the city (in 
cash or 3 per cent bonds) for leading 
securities, compared with recent prices: 
City’s Recent 


B. -M. T. Bonds* 
. ‘Com. Stock 
LR.T. Ref. 5s 
7% Notes 


“ 6% Notes 
“Common Stock ... 


65 
19-24** 14 
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7934 

35 


Manhattan Cons, 4s 
Second 4s 


8237 
50 
24 Gtd. Stock ... 35 
S Mod. Gtd. Stock 19 


*Some affiliated company bonds receive 


ess. 

**Estimated, depending on disposition of 
trolley lines, etc. 

tPlus interest adjustment. 

The city has apparently decided not to 
press its efforts to obtain condemnation 
and removal of the Second and Ninth 
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avenue “Els,” until completion of the In. 
terborough plan. 


* 


Dow-Jones Earnings Estimate 


HE Wall Street Journal’s compila- 
tion of quarterly net income totals 
for principal electric and gas systems, 
with estimates for the third and fourth 
quarters of 1939, are as follows: 
Quarter First Second Third Fourth 
$112 $92 $94 


10 126 456 
139 118 111 132-138 500-510 

Standard Statistics’ earnings index, re- 
flected in the chart on page 822, includes 
telephone company earnings and shows 
a higher rate of gain for the third and 
fourth quarters than the Dow-Jones esti- 
mates. 

The relatively small gain for the last 
quarter, as estimated by Dow-Jones, is 
due to continued drought effects, which, 
in their opinion, almost outweigh the rec- 
ord-high output in recent weeks. During 
October and November power output 
averaged about 13 per cent above last 
year, despite the fact that a year agoa 
spurt in industrial activity was also under 
way. 


* 


SEC Checks Payment of “Scrip” 
Dividends 


Ben SEC has adopted a rule prohibit- 
ing the payment of principal or in- 
terest on any form of indebtedness which 
is, in effect, the payment of a dividend 
declared out of capital or unearned sur- 
plus, without regard to when the divi- 
dend was declared, unless such payment 
is approved by the commission. The rule 
will affect any company which in the past 
has declared a dividend out of capital or 
unearned surplus and has then issued a 
note or other evidence of indebtedness in 
lieu of cash payment of the dividend. 
Under the rule the approval of the com- 
mission is required before any payment 
of interest or principal can be made on 
such indebtedness. 
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Corporate News 


uBLIc Service Corporation of New 

Jersey has resumed its old position 
among the leaders as regards early pub- 
lication of monthly earnings. For the 
twelve months ended October 31st, the 
company earned $2.94 per share on the 
common stock, compared with $2.27 in 
the previous year, a gain of nearly 30 
per cent. For the month of October, how- 
ever, the gain in net income was small. 


Commonwealth & Southern’s October 
report showed earnings of 12 cents 
per share for the 12-month period, com- 
pared with 4 cents in the corresponding 
period of last year. The gain in net in- 
come was about 27 per cent. 


Engineers Public Service Company for 
the same period reported $1.53 per share 
compared with $1.09 last year (on a re- 
vised basis), an increase of about 40 per 
cent. 


The so-called test case for the inter- 
pretation of § 11, that of American Gas 
and Electric Company, has finally been 
st for hearing on January 29th, some 
four months later than originally ex- 
pected. The hearings will be at Washing- 
ton before Examiner Richard Townsend. 
The SEC has strengthened its position 
by serving notice that proceedings will 
be under § 11 (b) instead of § 11 (e). 
Under the former section the commission 
has full authority to lay down a new 
plan, if desired, while under the latter 
it could merely accept or reject the com- 
pany’s voluntary plan. Section 11 (b) is 
being evoked for the first time, except 
in the case of Utilities Power & Light 
Company, a “bankrupt” concern, which 
had applied for reorganization under § 
ll (f£) of the Act. 


Kansas City Public Service Company 
has completed its recapitalization plan, 
and holders of each deposited bond may 
now obtain $336.67 cash and 10 shares of 
$3.50 preferred stock. An RFC loan, se- 
tured by the old bonds as collateral, will 
be used to modernize equipment. 
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North American Company, in order to 
be in a more flexible position with re- 
gard to the distribution of its holdings 
in subsidiaries to its stockholders, an- 
nounced recently that a distribution of 
3,900 shares of common stock of Wash- 
ington Railway & Electric Company 
would be made to holders of common 
stock of North American on a pro rata 
basis. The common stock of Washington 
Railway & Electric, one of North Amer- 
ican’s most profitable subsidiaries, is sell- 
ing around $660 a share. North American 
also has important holdings of Pacific Gas 
and Electric and Detroit Edison, although 
these are not considered system affiliates. 


The invitation extended to Leo T. 
Crowley, chairman of the Federal De- 
posit Insurance Corporation, to become 
chairman of Standard Gas and Electric 
Company, is assumed to have some sig- 
nificance in connection with the difficult 
integration problems faced by the sys- 
tem. The New York Times states: 

The selection of Mr. Crowley as head of 
the system would be a complete surprise to 
the power and light industry, and it would 
mark the first time that any major utility 
svstem had chosen a New Dealer for its 
chief executive. Since his appointment by 
President Roosevelt in February, 1934, as 
board chairman of the FDIC, Mr. Crowley 
has distinguished himself as an advocate of 
sound banking practices and is regarded as 
a stickler for conservative banking. 


Wisconsin Public Service Corporation 
is clearing up arrears on its preferred 
stock and expects to restore dividends 
on its common stock, all of which is 
owned by Standard Gas. 


The state of Ohio, through Attorney 
General Thomas J. Herbert and the pub- 
lic utilities commission, has filed with the 
SEC a petition requesting that a plan of 
integration of Columbia Gas & Electric 
Corporation, awaiting decision by the 
SEC, be denied. 


Application by the Potomac Edison 
Company, a direct subsidiary of the West 
Penn Electric Company, to be exempted 
as a holding company under the Hold- 
ing Company Act was denied recently. 
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What Others Think 


bal 


November Fireworks on the Utility 


Versus New 


N more peaceful times the fifth of 

November is celebrated throughout 
England with fireworks and bonfires 
dedicated to the memory of Guy Fawkes 
and the foiling of his “treason, gun- 
powder, and plot” against good King 
James. Now that our English cousins 
are engaged in a more serious kind of 
pyrotechnic display, a disinterested ob- 
server in the United States might have 
wondered if some zealous New Dealers 
had not appropriated this quaint British 
tradition, directed it against utilities, and 
spread it over the better part of the en- 
tire month of November. 

At any rate, accusations against pri- 
vate utility enterprise and speeches made 
during that month by TVA’s Lilienthal, 
Federal Works Administrator Carmody, 
and U. S. Senator Norris came pretty 
close to a suggestion of conspiracy if not 
actual treason and gunpowder. There 
was a bold reply to this barrage from the 
outstanding utility spokesman, Wendell 
L. Willkie, and his associate Thomas W. 
Martin, president of the Alabama Power 
Company. Representative Andrew J. 
May of Kentucky, chairman of the 
House Military Affairs Committee, also 
spoke up in defense of the private power 
industry. 


R Lilienthal opened up the New 

Deal offensive in an address at La- 
fayette, Ala., on November 18th, when 
he sharply criticized the Commonwealth 
& Southern Corporation subsidiaries in 
the South for failure to build rural power 
lines in that territory. He was speaking 
atthe time at the energization celebration 
of the Tallapoosa River Electric Mem- 
bership Corporation, an REA co-op 
which buys power from the city of La- 
fayette. 
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Deal Front 


He said that if southern farms are to 
be electrified, farm people must do the 
job themselves and overcome vigorous 
power company opposition to their ef- 
forts. He cited in particular the record 
of the Alabama Power Company in sup- 
port of his contention that the farmers 
could not depend upon the private indus- 
try to get service to them. He observed 
that in 1923 this company launched a 
program of rural electrification and that 
ten years later the state still had less than 
5 per cent of Alabama’s 250,000 farms 
electrified. Yet he charged the utility 
with hampering development and farmer 
power cooperatives which came after 
that date. 

He made this statement : 


Obstructive lawsuits, the spreading of false 
reports, and the building of what Tennessee 
farmers aptly named “spite lines” became 
accepted practice of the companies. When 
the farmers organized their own cooper- 
atives ... to go after the electric service 
they had so long desired, the Commonwealth 
& Southern companies in Alabama, Georgia, 
and Tennessee said, in effect, “we have not 
provided you with widespread rural elec- 
trification; we will not let you achieve it for 
yourselves.” ... 

Alabama farmers got very little electricity 
to help them carry on their work and in- 
crease their income between 1923 and 1933. 
But it was not because the Alabama Power 
Company or the other private power com- 
panies in the region were in a difficult finan- 
cial situation. The profits of the companies 
were large, and substantial surpluses were 
created every year. In 1928, for example, 
the Alabama Power Company paid common 
stock dividends and in addition set aside a 
surplus of $3,500,000 ; in 1929 after dividends 
there was a surplus of almost $4,500,000. 


Mr. Lilienthal ventured the hope that 
the Alabama Power Company would end 
its “dog-in-the-manger policy” of fight- 
ing farmer codperatives and, in conclu- 
sion, said to the codperative members: 
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You have had a hard fight. But you will 
find you have many friends and supporters, 
too, farmers, business men, industrialists, 
workers—everyone who comes to see the 
importance of widespread electrification in 
the building of a stronger, more prosperous 
South. I look forward hopefully to a 
change of policy so the Alabama Power 
Company will also be found in these ranks, 
along with other utility companies. On be- 
half of the Authority, I want to extend to 
you now any help that TVA may be able to 
give as a result of our experience and re- 
search in the past five years. 

In these troubled times our greatest need 
is to work together, townspeople, farmers, 
the respective branches of government, elec- 
tric membership organizations, and power 
companies. Codperation, not “spite” lines 
and all they imply, is the keynote of these 
days. We must all try to find a common 
basis for understanding, so that all may 
march forward together toward the objec- 
tives of a more prosperous state, region, and 
nation, 


HE first reaction to Mr. Lilienthal’s 

broadside came from the president 
of the Alabama Power Company, 
Thomas W. Martin, who declared that 
his organization’s “national record for 
building rural lines” had apparently es- 
caped the TVA members’ attention be- 
cause the “program was well developed 
before Mr. Lilienthal knew anything at 
all about the power business.” He re- 
called that beginning in 1923 the Ala- 
bama Power Company had launched a 
program of rural electrification which 
resulted in the awarding of a medal for 
the greatest achievement in this respect 
of any private utility in the United 
States. More than 7,000 miles of rural 
lines costing approximately $10,000,000 
had thus been built to serve more than 
36,000 customers—all without contribu- 
tion of a single dollar by the Federal gov- 
ernment, as is the case with the activity 
of the REA and TVA. Mr. Martin 
added : 

It is apparent that Mr. Lilienthal is con- 
tinuing the campaign of defamation of 
utilities which has rendered it impossible 
for utilities in the area of TVA to refinance 
or to raise new money for construction. 
If Mr, Lilienthal and others in similar posi- 
tions would cease their unfair and untrue 
attacks upon these companies, the com- 
panies could spend additional millions of 
dollars in putting men back to work, and 


make it unnecessary for the government t 
spend millions of dollars which it is spend 
ing in developing useless Federal powe 
projects, thus increasing the national dej 
to a point which is jeopardizing the nation; 
economy. 

In our appeal to agencies of the govern 
ment for a rational solution of the RE; 


Byrnes on July 21, 1939, in which he stated 
that the suggested appropriations were to 


been inconsistent with the President’s pub 
lic statement. 


On November 19th a statement was 
released by Mr. Willkie, president of the 
Commonwealth & Southern Corpora- 
tion, expressing surprise that Mr. Lilien- 
thal was dissatisfied over the rural elec- 
trification situation in the vicinity of La- 
fayette, Ala., which is located over 10 
miles south of the area of TVA opera- 
tions. Mr. Willkie said he was surprised 
because Mr. Lilienthal had not, prior to 
his criticism of the situation, shown any 
particular interest in it nor had he en- 
deavored to discuss it with any officials 
of the Alabama Power Company, or of 
the Commonwealth & Southern system. 
His statement concluded : 


Commonwealth & Southern companies are 
spending millions annually in building rural 
lines. We are as anxious as any Federal 
officials to spread the benefits of electricity 
to the farmers in the territory in which we 
operate. In fact, the occasion for my pres- 
ence in Alabama, where I read Mr. Lilien- 
thal’s speech, is for the very purpose of 
working with Alabama Power Company on 
its projects construction program for 1940, 
which includes approximately $1,000,000 for 
additional rural line construction. Such 
heavy construction programs are dependent 
upon the ability to finance them. We can 
only finance them over a period of time by 
the raising of money from investors. In- 
vestors will not put their money in a busi- 
ness which is subject to constant attack by 
important public officials. Once more we 
pray for peace. Surely men of good will 
can work out these problems. 


n the following day at the cere- 
monies beginning the construction 
of the Pinopolis power house of the 
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NEW BOARDER AT THE PUBLIC TROUGH 


Santee-Cooper project in South Caro- 
lina, Federal Works Administrator John 
M. Carmody praised the courage and 
perseverance of those who had promoted 
the work. He recalled that over one hun- 
tred and fifty-three years ago Governor 
Moultrie of South Carolina had called 
on General George Washington for ad- 
vice and help in putting through the 


original Santee-Cooper canal. He ob- 
tained that help and advice, thereby set- 
ting a pattern of state and Federal co- 
6peration in the development of local 
projects which yield national benefits. 
He said that the Santee-Cooper proj- 
ect was destined to play an important 
part in the “internal fortification” of the 
American democracy by making avail- 
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able cheap and plentiful power, thereby 
promoting local industry and “grass 
roots” prosperity. And thereupon Mr. 
Carmody jumped on the private utility 
industry : 


This fight to protect your interests in the 
Santee-Cooper project is not going to be 
any lollipop affair. We might as well face 
that fact. The power business is no namby- 
pamby business. Private utilities are tough 
fighters—and I know that from personal 
experience. They fought PWA from one 
edge of the country to the other. They 
fought your good neighbor, the TVA, for 
six long years. They fought the Santee- 
Cooper for years in the courts and let’s not 
forget that they are still fighting Santee- 
Cooper. That is why I say you must be on 
guard to protect the future’s public interest 
in this enterprise. Everyone in South Caro- 
lina who wants to see this undertaking suc- 
ceed is going to be engaged in this fight in 
one way or another. It will be brought to 
you in every shape and form—in the name 
of the wild birds and the hardwood trees; 
in the name of conservation, states’ rights, 
and constitutional law. But do not be de- 
ceived. The central purpose is to deprive 
South Carolina of the benefits of cheap 
power. 

So you of South Carolina must forever 
keep in mind that every dollar of added 
cost in this project must be reflected in the 
price you later will pay for the power from 
Santee-Cooper. Those who oppose low 
electric rates—the very thing that will make 
a success of this job—will try to add every 
dollar they can to your costs. But if you 
remember that each penny saved in the cost 
of the work will come back to you many 
times in low rates, I am sure you will not 
be misled by arguments that excessive costs 
simply come out of a generous national 
treasury. The electric users of South Caro- 
lina ultimately will pay for these costs 
themselves. It is obvious, then, that prices 
for land, and economic building costs, are 
to the benefit of every consumer of elec- 
tricity in this state. Unnecessary costs, from 
whatever direction, will help only the pri- 
vate utilities. These utilities believe they will 
be in competition with this public project. 
They don’t want to see your state authority 
sell cheap power. That’s the heart of it. 


Mr. Carmody concluded his address 
with a discussion of the specific benefits 
which he thought would accrue from the 
Santee-Cooper project. 


I; was this attack of Mr. Carmody’s 
that drew the fire of Representative 
May of Kentucky, who said that the 


DEC. 21, 1939 826 


Federal Works Administrator had 
“strangely omitted from the list of op- 
ponents of this fantastic power scheme 
the millions of American coal miners 
and other workers now dependent upon 
a dwindling and stranded coal and rail- 
road industry for their bread.” 

He said further that Mr. Carmody 
might also have pointed to the “thou- 
sands of burdened and distressed tax- 
payers of the states of Tennessee, Ala- 
bama, and Georgia who are now working 
desperately for some plan to present to 
the next session of Congress by which 
can be saved scores of taxing districts 
and counties along the Tennessee river 
that have been practically destroyed 
financially by the TVA.” 

Getting around to the attack on utili- 
ties, Representative May is quoted as 
follows: 


Mr. Carmody’s blast against private en- 
terprise in the utility industry coming on 
the Monday after a strangely similar attack 
on the same industry by David E. Lilienthal, 
TVA power director, on Saturday sounds 
like a renewal of the socialist warfare on 
this industry. Without doubt it is the open- 
ing gun of a propaganda barrage to pave 
the way for the real attack: promotion of 
the proposed National Power Policy Com- 
mittee grid system. 

Under the shabby disguise of conserva- 
tion of natural resources—to throw coal 
miners out of their jobs and_ substitute 
water power—and of national defense, the 
scheme would accomplish by indirection 
what Congress would never permit on a 
straight open-and-shut issue of private en- 
terprise versus political ownership. 

To hide behind the Stars and Stripes as 
a disguise to accomplish a wholly un- 
American objective is an unspeakable trav- 
esty on the democracy to which these 
Leftists give such loud lip service. Those 
who rant that projects like Santee-Cooper 
are designed to “make democracy work” 
depend on the short memory of the public. 
Only by defeat of the democratic processes 
they now pretend to defend were such proj- 
ects created as Santee-Cooper, Grand Cou- 
lee, Bonneville, and the Nebraska TVA. 
The honest democratic process of a clear 
vote by the people’s representatives in Con- 
gress was short circuited by means of 
executive orders in star chamber by the 
Public Works Administrator. To attempt 
to hoodwink the public by disguising their 
socialistic objectives by the American flag 
and by the plea of conservation is a further 
cynical transgression by public officials 
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against the democratic processes of this 
nation. 

Carmody charges that “certain interests 
are adept in hiding their attacks on public 
developments behind a smoke screen of 
philanthropy” and at the same time he hides 
behind national defense, now popular with 
the people as a smoke screen for the Fed- 
eral government’s political electric power 
scheme to destroy fixed investments, coal 
miners’ jobs, and taxable values, the iden- 
tical outrage recently accomplished by TVA 
and PWA in the states of Tennessee, Ala- 
bama, and Georgia. 


The Kentucky Representative charged 
that the Santee-Cooper project, which 
was launched by the PWA “contem- 
porary with the Nebraska PWA fiascos,” 
should be made the subject for a search- 
ing congressional investigation. He 
added : 


This Santee-Cooper project will have an 
installed capacity of 132,000 kilowatts. It 
will cost, PWA wistfully hopes, $40,000,- 
000—actually nearer $50,000,000 or more. 
For $10,000,000 the finest and most efficient 
steam plant in the country producing elec- 
tricity at eight-tenths of a pound of coal 
per kilowatt hour could have been con- 
structed. Such a steam plant would not 
drown out and remove from the tax rolls 
250 square miles of South Carolina lands, 
nor subject the enterprise to the uncertain- 
ties of drouth and water supply. 

Such a steam plant would have preserved 
the finest primeval stand of hardwood 
timber on the eastern seaboard, estimated 
to contain between two and three hundred 
million board feet. Such a plant would not, 
as Jay N. Darling, president of the National 
Wildlife Association, has pointed out as to 
Santee-Cooper, “turn 500 square miles of 
the most perfect and prolific spawning 
grounds of aquatic food species into a bar- 
ren waste as unproductive as the Kansas 
dust bowl.” Such a plant would, moreover, 
provide 300,000 bread winners, employed in 
the mining and handling of coal, each with 
one day’s work annually. 


Representative May concluded that it 
was a challenge to the government in 
control of his own political party to stop 
its punitive campaign against private in- 
vestment in private property and turn 
again to constructive statesmanship. 


FEW days later, on November 25th, 
Senator Norris of Nebraska, 
veteran foe of the private power indus- 
try, again attacked the Commonwealth 


827 DEC. 21, 1939 


& Southern system, this time on the 
grounds that it was trying to compel one 
of its own subsidiaries, the Consumers 
Power Company of Michigan, to issue 
common stock to its parent at less than a 
fair price. According to the Nebraska 
Senator, the Consumers Power Company 
desires to borrow money to refinance its 
business and to that end has decided to 
issue additional stock in the amount of 


125,000 shares. The Commonwealth & 


Southern Corporation has agreed to buy 
these shares at $28.25 per share. 

He charged that investors and bankers 
generally have had no opportunity to bid 
and that, as a result, the parent company 
is resorting to “one of the old tricks” of 
holding companies to milk their subsid- 
iaries. 

Senator Norris referred to an alleged 
offer by a Cleveland financial house to 
buy Consumers Power Company stock 
at more than $28.25 a share, and also to 
guarantee an attractive bid for a pro- 
posed issue of $28,594,000 of the com- 
pany’s first mortgage 34 per cent bonds, 
series of 1939, due in 1969. He con- 
cluded : 


... But they were not permitted to make 
this purchase, or to make any bid for the 
securities. Thus, it happens again that the 
holding company is robbing its own sub- 
sidiaries, in order to enrich itself. It seems 
to me to be a clear violation of the real 
spirit of the Holding Company Act. I am 
wondering what the Securities and Ex- 
change Commission is going to do about it. 
I am wondering too, why, after lapse of so 
much time since the passage of the Holding 
Company Act, the Securities and Exchange 
Commission has not compelled the Com- 
monwealth & Southern to comply with its 
terms. I am wondering also what Mr. 
Willkie was thinking about when he an- 
nounced a few days ago that private power 
companies could not refinance their oper- 
ations because of the activities of the TVA. 
It is apparent that Mr. Willkie was wrong 
when he said that private power companies 
could not refinance because the TVA oper- 
ations had “scared” investors. It not only 
appears that Commonwealth & Southern 
would not permit the investors even to make 
a bid on the sale of these securities by its 
subsidiary, the Consumers Power Company 
of Michigan, but the holding company in- 
sisted, as has been the custom for years, on 
eompelling the subsidiary to pay a higher 
rate of interest and permit the holding 
company to get a “rake-off” for itself. 
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R. Willkie was quick on the reply 

to Senator Norris’ attack, even 
though the latter was made over the 
week-end—a circumstance which in it- 
self drew comment from Mr. Willkie. 
The Commonwealth & Southern presi- 
dent declared that the Norris statement 
was “absolutely false.” He explained 
that about a year ago Consumers Power 
Company, with the approval of the SEC 
and the Michigan commission, purchased 
an electric property at Adrian, Mich. To 
finance this deal the Consumers Power 
Company issued and sold $2,000,000 
worth of its first mortgage bonds. Com- 
monwealth & Southern Corporation, in 
order to assist the Consumers Power 
Company in this purchase, as well as to 
increase the common stock equity behind 
the bonds, contributed $1,200,000 to the 
common capital of the Consumers Power 
Company although it already owned all 
of the common stock. 

Mr. Willkie emphasized that at that 
time Commonwealth & Southern offered 
to receive payment for 1,200,000 com- 
mon shares in the form of 20,000 shares 
at $60 a share. But the SEC and the 
Michigan commission both decided that 
it would be better for the parent com- 
pany to receive payment for its $1,200,- 
000 in the form of 46,000 shares at the 
book value of the stock or slightly less 
than $28 per share. That was a year ago. 
Mr. Willkie continued : 


On November 10th, the Consumers 
Power Company decided to sell $10,000,000 
of bonds for new construction. Again, in 
order to assist the Consumers Power Com- 
pany and to maintain the proper relation- 
ship between the bonds and common stock, 
we offered to contribute $3,500,000 addi- 
tional to the common equity of the company. 
Again it made application to the public 
service commission of Michigan which 
authorized and instructed it to pay for said 
stock the book value; namely, $28.25 per 
share. Consequently, the Commonwealth 
& Southern Corporation expects in accord- 
ance with the ordez of the public service 
commission of Michigan, and after ap- 
proval by the Securities and Exchange 
Commission, to receive 125,000 shares of the 
common stock for this additional contribu- 
tion of $3,500,000 to the common equity of 
the Consumers Power Company. Thus the 
Commonwealth & Southern Corporation, 
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although it at all times has owned all of 
the common stock of the Consumers Power 
Company, has voluntarily and for the pur- 
pose of building up the company, con. 
tributed within the last year almost $5,000- 
000 to the capital structure of the Con- 
sumers Power Company. Anyone with the 
slightest knowledge of the subject will say 
that this is one of the most constructive 
things that could be done for any utility 
company by its parent company. 

Since it owned all of the common stock 
of the Consumers Power Company, it 
makes no difference to the Commonwealth 
& Southern Corporation whether it receives 
125,000 shares or one share of stock for 
the money it has voluntarily contributed to 
the capital of the Consumers Power Com- 


pany. 


_ of Senator Norris’ refer- 
ence to the bond issue, it will be 
readily recalled that open or competitive 
bidding on the underwriting of utility 
bond issues is one of those debatable 
questions upon which the SEC has not 
yet taken a definite position. It is note- 
worthy, however, that in the Consum- 
ers Power Company transaction of a 
year ago, which Mr. Willkie mentioned, 
the SEC approved the issuance of $10,- 
180,000 of first mortgage bonds 3} per 
cent, series of 1936, due in 1966. This 
was handled by a group of nine under- 
writing firms apparently according to a 
prearranged agreement which, in the 
words of the SEC opinion in that case, 
“netted the utility company a price of 
1023 and accrued interest, which repre- 
sents a cost of money to the company of 
3.12 per cent.” 

These bonds were offered to the pub- 
lic at a price of 1044, resulting in a spread 
of two points. 

It may be that, under a competitive 
bidding system, the operating utility 
company in this case could have obtained 
that amount of money for a similar term 
at a net cost of less than 3.12 per cent, 
but it is hardly likely that the difference 
would have been very substantial. In 
other words, the “milk” of which the 
operating company would be deprived by 
closed underwriting instead of competi- 
tive bidding could hardly contain a sen- 
sational amount of financial nourish- 
ment. 
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“CAN’T FEEL ANYTHING, YET? OK. DON’T TOUCH 
THE OTHER ONE-—IT’S 5,000 VOLTS!” 


SS Rankin of Missis- 
sippi, co-author with Senator Norris 
of the TVA bill and leader of the anti- 
utility bloc in the House of Representa- 
tives, picked up Senator Norris’ criti- 
cism of the Consumers Power Company 
deal and turned it against the SEC. He 
called upon members of this commission 
to “enforce the law” or “get out,” point- 
ing out that the commission is delaying 
overlong in carrying out the provisions 
of the so-called “death sentence” clause 
: the Public Utility Holding Company 

ct. 

Washington observers, as well as some 
newspaper editors, were wondering just 
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what was the cause of the sudden admin- 
istration bombardment on the utility 
front—a sector which had been unusual- 
ly quiet for several months. The con- 
sensus seemed to be that like most bom- 
bardments it was probably a prelude to 
the launching of some new and impor- 
tant step in the administration’s public 
power program, possibly through the 
agency of the National Power Policy 
Committee. 

No reaction to Representative Ran- 
kin’s individual attack upon them had 
come from the members of the SEC as 
the explosive month of November passed 
into history. 
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The FPC Considers Immediate 
Gas Rate Reductions 


| guest seen a new technique in nat- 
ural gas rate cases, attorneys for the 
Illinois Commerce Commission and the 
Federal Power Commission on Novem- 
ber 8th filed a motion with the Federal 
Power Commission asking that the com- 
mission order an immediate reduction of 
the rates charged by Natural Gas Pipe 
Line Company of America and its sub- 
sidiary, Texoma Natural Gas Company, 
without waiting for termination of the 
hearing now in progress. 

Harry R. Booth, attorney for the IIli- 
nois Commerce Commission, and George 
Slaff and D. A. Myse, of counsel for the 
Federal Power Commission, took the 
unprecedented step of accepting at face 
value for the purposes of this motion 
various evaluation figures put into evi- 
dence by the companies except with 
respect to rate of return and “going 
value.” 

The motion pointed out that the at- 


torneys for the defendant companies had 
stated on October 6th that their case on 
direct evidence had been completed, but 
that cross-examination of the companies’ 


witnesses, the introduction of com- 
plainant’s evidence and evidence on be- 
half of the Federal Power Commission, 
the taking of the companies’ rebuttal 
evidence and cross-examination thereon 
would consume additional time so that 
the close of the case would be delayed 
far into the future. The motion alleged: 


The evidence before the commission now 
clearly establishes that the present rates 
charged and collected by the Natural Gas 
Pipeline Company of America are unjust 
and unreasonable, and that to aid the com- 
plainant materially in fixing fair and reason- 
able rates for gas sold to ultimate con- 
sumers in the state of IIlinois, it is necessary 
that an immediate interim order be entered 
reducing the rates and charges of Natural 
Gas Pipeline Company of America. 


T was alleged in the motion that the 
total net profit available to the stock- 
holders after payment of bond interest, 
amortization of bond discount, and ex- 
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penses was at least $8,244,436 for the 
seven years of the companies’ existence, 
amounting to an average of $1,177,777 
per year, or an annual average return of 
39.3 per cent on the $3,000,000 capital 
stock of the Natural Gas Pipe Line Com- 
pany of America. 

One of the principal bones of conten- 
tion during the hearing has been the 
term of years in which the investment 
should be amortized. The companies 
have claimed that investment should be 
amortized from the present time until 
the end of their source of supply of nat- 
ural gas, while counsel for the state and 
Federal commissions insist that amorti- 
zation should be figured on the basis of 
the entire life of the property beginning 
in 1932 when the companies began opera- 
tions. 

For the first time in a natural gas rate 
case an attempt is made, by means of 
this motion, to define what a fair rate of 
return on the investment should be. 
Under Subsection IV of the motion it 
was stated “that a fair rate of return for 
these companies is not more than 6 to 6} 
per cent.” 

On the basis of exhibits submitted by 
the two companies of revenue and ex- 
pense estimates for 1939, 1940, and 
1941, and computed under the conditions 
advocated by counsel for the commis- 
sion (“amortization over entire life of 
the property”), the excess of return over 
6 or 64 per cent would be between three 
and four million dollars for each of the 
years indicated. The motion claimed 
that the companies’ average per cent of 
return on gross investment would be 
12.1 per cent in 1939, 11.5 per cent in 
1940, and 11.1 in 1941. 


HE hearings now in progress are 
the outgrowth of the following 
sequence of events: 

On September 23, 1938, a petition was 
filed with the Federal Power Commis- 
sion by the Illinois Commerce Commis- 
sion praying that citation be issued di- 
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recting the Natural Gas Pipeline Com- 
pany of America and Texoma Natural 
Gas Company to show cause why the 
rates charged for natural gas in the state 
of Illinois should not be reduced, and 
further that an order be entered setting 
fair, just, and reasonable rates for such 
natural gas. On October 14, 1938, the 
Federal Power Commission, on its own 
motion, ordered an investigation to en- 
able the commission to determine 
whether the rates or charges of the two 
companies are unjust and unreasonable, 
and if so to fix by appropriate order or 
orders just and reasonable rates or 
charges. On November 16, 1938, the de- 
fendants filed an answer to the petition 


contending that the rates or charges 
were reasonable and just and also con- 
tested the jurisdiction and power of the 
commission to enter an order or orders 
such as to affect the rates or charges of 
the companies. On April 14, 1939, the 
Federal Power Commission entered an 
order consolidating the two cases for the 
purpose of hearing, and fixed May 8, 
1939, as the date of the first hearing, 
which was begun on that date at Chicago 
and continued for approximately fifty- 
five days, during which time thirty- 
seven witnesses appeared for the de- 
fendants and introduced 135 exhibits, 
and six witnesses and about 45 exhibits 
for the commissions were presented. 





Notes on Recent Publications 


AERIAL WARFARE IN INTERNATIONAL Law. By 
William M. Wherry. Contemporary Law 
Pamphlets, Series 1939, Number 21. New 
Le University School of Law. New York, 


Tue Execrric Power INpustry. By John 
Bauer and Nathaniel Gold. Harper & Broth- 
ers. New York, N. Y. Price $3.50. 


A promotional letter sent out by the pub- 
lishers of this volume calls it a “fair and im- 
partial study of the growth of an industry” 
and, at the same time, asks the reader if this 
is “the kind of evidence you’ve been looking 
for,” assuming that “you hope for the day 
when public utilities will be publicly owned 
and controlled.” True, authors should not 
be held responsible for publishers’ blurbs, 
‘but by coincidence the inconsistency sug- 
gested by these two statements seems to hit 
the nail right on the head in describing the 
temper of this volume. The authors have 
evidently started out with the premise that 
commission regulation has failed and that 
public ownership is the inevitable and social- 
ly desirable objective. To support this posi- 
tion they have drawn heavily from literature 
which is avowedly hostile to the continua- 
tion of private ownership. 

A casual inspection of the volume’s 
bibliography indicates how studiously the 
critics of regulation have been cultivated 
and how more conservative authority has 
been correspondingly ignored. Admittedly 
commission regulation is not perfection, but 
common sense dictates that those who are 
obviously convinced of its “futility” and in- 
evitable dissolution are hardly trustworthy 
critics for its reformation as a continuing 


governmental device. If this book is a fair 
and impartial study of the electric industry, 
then the writings and speeches of Norman 
Thomas constitute fair and impartial analy- 
sis of American private enterprise in gen- 
eral, and Mr. Browder can qualify as an un- 
biased critic of the capitalistic system. 

The book is divided into three parts. The 
first covers the development and importance 
of the electric power industry, the second 
private organization and management, and 
the third “public objectives and control.” 
Aside from replowing fields of utility criti- 
cism which have long since been well har- 
rowed by the FTC and the FPC, one out- 
standing original suggestion of the authors 
seems to be to return to home rule regulation. 
“Rate regulation could be made much more 
effective if municipalities had the power to 
fix rates by ordinance, and if the commis- 
sions retained jurisdiction to review munici- 
pal action.” (Page 259.) 

Two samples of somewhat less than care- 
ful handling of facts can be found on page 
238, where the authors state that although 
some state commissions tried during the de- 
pression to avoid litigation by obtaining in- 
formal rate reductions from utility com- 
panies, “mostly their efforts were not par- 
ticularly fruitful.” Again, the authors’ im- 
pression as to what the Supreme Court did 
about price index valuation in West v. 
Chesapeake & P. Teleph. Co. (1935) 295 U. 
S. 662, 8 P.U.R.(N.S.) 433, is really naive. 
To those who have already decided that 
public ownership is the inevitable answer to 
the utility problem, this volume should be 

. a consoling arsenal of selected ammunition. 


UtInities IN THE War YEARS. The Financial 
World. September 20, 1939. 


831 DEC. 21, 1939 





New Labor Bureau Study on 
City Electric Prices 


age 1913 the U. S. Bureau of Labor Statis- 
tics has published periodical information 
on the prices of electricity for residential use 
in 51 cities. These so-called “typical” cities 
were those in which the bureau had already 
been collecting food prices and other retail 
cost of living data. 

These earlier electric price data, however, 
were confined to the unit cost of electricity 
to customers, based upon average family con- 
sumption in the various cities. These prices 
were used only in the computation of the 
bureau’s cost of living indexes. 

In 1934 the bureau, in codperation with the 
Federal Power Commission, developed a 
method for computing typical monthly bills 
for four specified amounts of electricity, typical 
of average household requirements. The bu- 
reau also abandoned the old 1913 basis for 
computing such price indicia and adopted the 
uniform 1923-25 index basis which is used for 
its other cost of living data. 

The most recent publication of the bureau, 
however, (released during the first week of 


The March of 
Events 


December, 1939, although dated “February, 
1939”) surpasses in wealth of detail all of its 
former efforts on this subject. It was prepared 
with the expert assistance of the Federal 
Power Commission, Central Statistical Board, 
the Edison Electric Institute, and the editorial 
staff of Electrical Merchandising. It is entitled 
“Changes in Retail Prices of Electricity, 1923- 
1938, Bulletin No. 664.” 

The steady decline in the retail prices of 
electricity during this period is graphically 
shown in the chart below, which a pears in the 
Labor Bureau publication. Variation in prices 
during that time for each consumption block 
is shown in detail in the text of the bureau’s 
publication for each of the cities covered. 

The 51 cities selected by the bureau for 
this study, according to geographical divisions, 
are as follows: 

New England: Boston; Bridgeport; Fall 
River; Manchester ; New Haven; Portland, 
Me.; Providence. 

Middle Atlantic: Buffalo; Newark; New 
York; Philadelphia; Pittsburgh; Rochester; 
Scranton. preg 

East North Central: Chicago; Cincinnati; 
Cleveland; Columbus; Detroit; Indianapolis; 
Milwaukee; Peoria; Springfield. 





RETAIL PRICES OF ELECTRICITY 
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West North Central: Kansas City; Minne- 
apolis; Omaha; St. Louis; St. Paul. 

South Atlantic: Atlanta; Baltimore; 
Charleston; Jacksonville; Norfolk; Rich- 
mond; Savannah; Washington. 

East South Central: Birmingham; Louis- 
ville; Memphis; Mobile. 

West South Central: Dallas; Houston; Lit- 
tle Rock; New Orleans. 

Mountain: Butte; Denver; Salt Lake City. 

Pacific: Los Angeles; Portland, Or.; San 
Francisco; Seattle. 

The average decreases in the 51 cities cov- 
ered by the survey ranged from 26.9 per cent 
for the use of 29 kilowatt hours monthly to 
28.3 per cent for 40 kilowatt hours and 38.8 per 
cent for 100 kilowatt hours. Quarterly charges 
are shown by index numbers. The bulges in 
the descending lines from the middle of 1932 
to the middle of 1933 (see chart) are due to 
the application of the Federal 3 per cent tax 
to consumers’ bills during that period. 

The study was confined mainly to an analy- 


sis of price changes for the use of 25 kilo- 
watt hours, and an extended discussion of such 
changes admittedly “does not take into ac- 
count the greater number of price reductions 
made for larger blocks of consumption.” The 
stated reason for emphasizing the small block 
is that it was found that 63 per cent of urban 
consumers used an average of 60 kilowatt 
hours or less each month, and that the average 
consumption of that group was about 25 kilo- 
watt hours. 

The tabulation below shows the average 
number of customers in 51 cities served 
monthly in 1937 at specified consumption 
levels. 

The Labor Bureau publication also con- 
tains a statistical study of the development of 
electric power in the appliance industry from 
1923 to 1938, showing the degree of saturation 
on such units as flatirons, vacuum cleaners, 
washing machines, toasters, radios, refrigera- 
tors, ironing machines, and electric cooking 
ranges. 


URBAN RESIDENTIAL CONSUMPTION OF ELECTRICITY—AVERAGE NUMBER 
OF CUSTOMERS IN 51 CITIES SERVED MONTHLY IN 1937 AT 
SPECIFIED CONSUMPTION LEVELS 


Blocks of consumption 
in ass ig hours 


11- 20 
21- 30 
31- 40 
41- 50 


customers 


532,237 
182,285 
123,468 

71,454 


5,688,271 


e 


Bonneville Contract Signed 


ECRETARY Of the Interior Harold L. Ickes on 

December 2nd announced that the Bonne- 
ville Power Administration and the Portland 
General Electric Company have entered into 
a short-term contract providing for delivery 
to the company of up to 20,000 kilowatts firm 
power and varying amounts of surplus power 
generated at the government-owned plant at 
Bonneville dam. 

The contract does not provide for resale 
rates but specifies both parties will continue, 
with dispatch, studies with view to entering 
into long-term agreement containing such pro- 
vision. It was signed by Paul J. Raver, Bonne- 
ville Administrator, acting for Secretary Ickes, 
and Franklin T. Griffith, president, and Major 
C. R. Peck, secretary, Portland General Elec- 
tric Company, after months of negotiations. 
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Administrator Raver said delivery would 
begin immediately from Bonneville’s St. Johns, 
Or., substation, just north of Portland. When 
the project’s substation near Salem, Or., is 
completed, the company may take delivery of 
not more than 7,000 kilowatts at that point. 
Power will be transmitted to St. Johns over 
the “backbone” line of the Bonneville power 
network. Administrator Raver estimated the 
contract would result in annual revenue to the 
Bonneville project of $400,000 to $600,000, de- 
pendent upon amount of surplus power made 
available to and used by the power company. 
The company will be charged $17.50 a kilowatt 
year for firm power and 23 mills per kilowatt 
hour for surplus energy. 

The contract will run one year. In the event 
no’ agreement is reached on long-term contract 
by August 15, 1940, the company will have the 
option of extending the contractual period. 
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Appalachian Case Appeal 


Cs HAIRMAN Clyde L. Seavey, of the Federal 

Power Commission, has made known the 
fact that a prompt appeal will be taken by the 
FPC from the recent action of the fourth U. S. 
Circuit Court of Appeals in upholding Federal 
District Judge Paul in the Appalachian Elec- 
tric Power Company Case. 

In this case the power company had pro- 
ceeded to construct a hydroelectric plant on 
the New river at Radford, Va. without a 
Federal license, on the theory that the New 
river was not a navigable stream at that point 
and that the FPC had no jurisdiction. Both 
Federal courts agreed with this viewpoint, al- 
though Judge John Parker dissented from the 
opinion approved by his two colleagues on the 
circuit court bench. 

The FPC had contended that the Federal 
Water Power Act of 1920, as amended in 
1935, gave the commission jurisdiction not only 
over inland waterways which were navigable 
in fact, but over those tributaries thereof whose 
flow might affect the interest of interstate 
commerce. The circuit court in an opinion by 
Judge Chesnut found that the New river was 
non- -navigable and that with respect to such 
waters “where a structure therein may preju- 
dicially affect other navigable waters, the 
power of Congress is protective and preventive 
rather than directly regulatory; and in the 
latter case, as between the Federal and state 
governments, we are of the opinion that the 
power commission has no valid authority to 
impose conditions which in effect give the 
ultimate right of ownership of hydroelectric 
projects in state waters to the United States 
and thus take it from the state.” 

This emphasis upon states’ rights in the mat- 
ter of alleged jurisdiction of the FPC over 
inland waterways and tributaries was believed 
likely to stimulate renewed interest on the part 
of certain states, notably North Carolina, 
West Virginia, Oklahoma, and New England, 
which have displayed apprehension toward ex- 
panding Federal jurisdictional activity over 
interior streams. Furthermore, if the Supreme 
Court should uphold the lower court’s men- 
tion of the fundamental jurisdictional basis 
upon which the Federal power site licensing 
system has beer recently predicated, it will be 
destroyed. 

Under the circumstances, it is believed likely 
that both sides will expedite preparation of 
appeal so that the case might be heard at the 
current term of the United States Supreme 
Court, although progress in the matter was 
slow in the lower courts. 


Power Conferences Called 


HE National Power Policy Committee re- 
cently scheduled a series of conferences 
with officers of 50 private electric systems to 
discuss methods of “meeting the country’s fu- 
ture power demands.” Secretary Ickes called 
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the conferences as chairman of the committee, 
He said industrial demands for electric power 
recently had outrun the requirement forecasts 
made by both the committee and private in- 
dustry. 

The committee hoped, he added, to effect a 
“meeting of minds” with the utility officials on 
the extent to which they could satisfy demands 
in the event of a continued industrial upturn 
and at the same time assure adequate facilities 
for national defense. 

Mr. Ickes announced that the conferences 
would start on December 5th and would con- 
tinue until the committee had heard from all 
principal power areas. It was concerned 
chiefly, he said, with the industrial region 
north and east of the Mississippi river. He 
wrote to the power officials : 

“The committee feels that the government 
and the “power industry have a common in- 
terest in these problems and is eager to work 
out its plans in codperation with you.” 

Aides said the conferences had to do princi- 
pally with the business upturn, part of which 
they accredited to expectation of orders from 
Europe for war materials. The conferences, 
officials said, would not go into the contro- 
versial question of a national power grid, by 
which some sources have suggested that private 
and public power could be hooked for quick 
concentration of energy in event of national 
emergency. 

President Roosevelt on December 1st indi- 
cated that current electric power production is 
adequate to meet business and industrial needs 
and sought to scotch rumors of another con- 
troversy between the administration and the 
utilities growing out of reports that public and 
private power sources might be coordinated 
under the limited national emergency. 

The President said there was not now any 
emergency with regard to power production. 
In event of the United States becoming in- 
volved in war, he said he supposed there 
would have to be a number of steam stand-by 
stations linking public and private power 
sources throughout the nation. But he added 
there was no expectation of this country be- 
coming involved in the war. The power situ- 
ation was injected into the President’s press 
conference when he was asked whether he 
agreed with plans for establishment of a grid 
system for the power industry. This was one 
of the matters to be taken up at the confer- 
ences called by the National Power Policy 
Committee with representatives of the indus- 


y. 

The Federal Power Commission on Novem- 
ber 26th reported the installed capacity of all 
electric generating plants reporting to the FPC 
was increased 3 per cent between December 31, 
1938, and September 30th, this year, to a total 


of 40,203,969 kilowatts. Of this amount, the 
report said, publicly owned plants accounted 
for a capacity of 4,681,873 kilowatts. 

Of the entire capacity, hydroelectric plants 
had 11,353,925 kilowatts, the commission re- 
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ported, with steam and internal-combustion 
plants accounting for a capacity of 28,850,000 
kilowatts. The net increase in the installed 
capacity of hydro plants was 287,862 kilowatts. 
Major hydroelectric installations in the period 
were one privately owned 75,000-kilowatt plant 
in Virginia and two additional units at Boulder 
dam, increasing the capacity of this govern- 
ment-owned project by 165,000 kilowatts. 

In the same period the capacity of steam and 
internal-combustion plants was increased by 
874,002 kilowatts. Two additions to privately 
owned steam plants of more than 50,000 kilo- 
watts each were reported, while one munici- 
pally owned steam plant added a 30,000-kilo- 
watt installation. 


Privately owned electric utilities had 8,928,- 
870 kilowatts of hydroelectric generating 
equipment, or 78.6 per cent of the total hydro 
equipment. The installed capacity of privately 
owned steam and internal-combustion plants 
amounted to 25,530,571 kilowatts, 88.5 per cent 
of the total of these types of equipment. 

The installed capacity of publicly owned 
generating plants is almost equally divided be- 
tween water power and fuel-burning plants, 
with 2,359,004 kilowatts of the former and 
2,322,869 kilowatts of the latter. 

Railways and other noncentral station plants 
had 66,051 kilowatts of water power equip- 
ment and 996,604 kilowatts of steam and inter- 
nal-combustion engine equipment. 


i 
Alabama 


Rates Cut to TVA Scale 


SHARP reduction in rates of the Birming- 

ham Electric Company, to establish sched- 
ules equivalent to TVA “yardstick rates,” plus 
a percentage described as representing taxes, 
was approved on November 28th by the state 
public service commission. Birmingham sev- 
eral years ago voted down TVA power. 

C. E. Oakes, BECO president, estimated the 
new schedule would result in a saving of $700,- 
000 annually to Birmingham area electricity 
users. The cut in rates, Mr. Oakes said, aver- 
aged 14 per cent for residential users and from 
10 to 33 per cent to commercial users, effective 
December Ist. 


Property Sales Opposed 


.. HE city of Troy, joining with several other 
towns in the area served by the Alabama 
Water Service Company, recently took means 
to slow down the sale of the properties of this 
company to an organization which will be 
known as the South Alabama Power Au- 
thority. 

According to a statement by Mayor Seth 
Copeland, the Troy city council met on Novem- 
ber 23rd and passed a resolution joining with 
Samson, Opp, and several other towns in a 
petition to the Alabama Public Service Com- 
mission to annul a recent preliminary authori- 
zation for the city of Andalusia to take over 
electric distribution properties of the Alabama 
Water Service Company in 9 counties in south- 
east Alabama. 


Judge Walter B. Jones, of Montgomery Cir- 
cuit Court, on November 24th issued a tempo- 
rary restraining order to prevent formation of 
the power authority under a 1935 state law 
authorizing the organization of power districts. 
The order was directed against the city of 
Andalusia and the state public service com- 
mission. He said he would announce a hear- 
ing later on the question of making the re- 
straining order permanent. The case will prob- 
ably be fought out in the state supreme court. 


REA Chief Accuses Utility 


H** Slattery, Rural Electrification Ad- 
ministrator, last month accused the Ala- 
bama Power Company of employing “guerrilla 
warfare” tactics in an effort to thwart REA- 
financed codperatives. He made the charge in 
letters to directors of the Butler County Elec- 
tric Membership Corporation, the Pea River 
Electric Membership Corporation, and the 
Wire Grass Electric Coéperative, Inc., all of 
Alabama. He said he had allotted the organi- 
zation $526,000 with which to supply electric 
service to farm families, Slattery said: 

“Besides the need for quick action and hard 
work, you have a danger to face. That danger 
is the Alabama Power Company. It will at- 
tempt to delay and destroy your projects . . . 
The company is now practicing in many Ala- 
bama counties and particularly in St. Clair and 
Talladega counties the same tactics of obstruc- 
tion and guerrilla warfare that it practiced a 
few months ago in Chambers and in neighbor- 
ing counties,” 


Arizona 


Rate Cuts Announced 


PBosmrx and other points in the Salt river 
valley will pay less for electricity after 
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January 1, 1940. The Central Arizona Light 
& Power Company recently filed a new rate 
schedule with the state corporation commis- 
sion, effective that date, which will effect an 
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annual saving to power users of about $200,- 
000, W. M. Cox, commission chairman, esti- 
mated. 

The new rates affect approximately 26,000 
power users in Phoenix, Tempe, Glendale, 
Buckeye, Scottsdale, Peoria, and Gilbert, as 
well as in other sections of the valley served by 
the company. Both commercial and residential 
rates are affected. 

Company officials said the cut was the third 
in five years, making an aggregate reduction in 
that period of about $600,000, and the total re- 
duction since 1923 was reported as about 48.5 
per cent. 

The new residential rate is to be 2 cents a 
day and 34 cents per kilowatt hour for the first 
120 kilowatt hours; 23 cents for the next 130 
kilowatt hours; and 2 cents for all additional 


hours, plus tax. The present rate is 2 cents a 
day and 4 cents per kilowatt hour for the first 
100 kilowatt hours; 3 cents for the next 9 
hours ; and 2 cents per kilowatt hour thereafter, 
plus tax. 

Substantial reductions were also announced 
for commercial and industrial users, the new 
rates applying to single or 3-phase service, 
The old combined lighting and power com- 
mercial rate has been reduced and changed toa 
general service schedule for lighting and 


power. 

Reduced light rates were put into effect in 
Globe December Ist, officials of the Arizona 
Edison Company, Inc., announced recently. The 
reduction was the third made by the company 
since July, 1935, when the present company 
was organized. 


Arkansas 


Rate Reductions Ordered 


HE state utilities commission last month 
directed the Arkansas Utilities Company 
to revise its rate structure downward so its 
electric customers at Helena and Marianna will 
receive reductions totaling $23,800 annually on 
the basis of 1938 consumption. 
Reduced rates will be effective on consump- 
tion for which bills are sent out after January 


31, 1940. The company would submit to the 
state commission proposed rates on various 
classes of service to effectuate the required 
reduction. 

Chairman Thomas Fitzhugh said the com- 
mission’s order, issued after a series of con- 
ferences, will reduce gross income of the com- 
pany about 10 per cent on the basis of 1938 
gross income. Company officials agreed to the 
reduction. 


California 


Outlines Power Plan 


HE Pacific Gas and Electric Company late 

last month announced an offer to codperate 
with the state water authority under which 
the former would undertake to distribute the 
power generated by the huge Shasta dam plant 
of the Central Valley project. 

The offer took the form of a letter from 
President James B. Black to Frank W. Clark, 
director, California State Department of Pub- 
lic Works, supplementing previous letters and 
discussions between Black and Earl Lee Kel- 
ley, former department director. Black wrote: 

“We are willing to enter into a firm contract, 
(a) to absorb the capacity of the Shasta plant 
up to 400,000 horsepower during the first five 
years of its operation, and (b) to purchase all 
the Shasta energy required to carry the load 
in excess of that supplied by the company’s 
own hydroelectric plants and by the minimum 
use of its contract power and its steam-electric 
plants, consistent with sound operation and 
contractual obligations, until such time as the 
Shasta energy is completely absorbed.” 

Black declared PG&E would pay a price 
“equal to what equivalent power would cost 
the company if obtained from other sources,” 
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and that in his judgment it would “exceed the 
price paid to the United States government” 
at Boulder dam and that established in recent 
schedules at Bonneville dam. Black’s letter 
continued : 

“T am sure you will agree no purchaser can 
afford to pay a price for Shasta power greater 
than its fair value and that its fair value can 
best be ascertained by determining the costs of 
equivalent power from other sources. 

“We believe this proposal is much more to 
the advantage of the water and power users, 
to Federal and local taxpayers, and to thou- 
sands of investors in securities of this company 
than any other conceivable method of absorp- 
GO. .6 


Power Quota Raised 


| Angeles received the first quota of an in- 


creased power supply from Boulder dam 
recently when the municipal bureau of power 
and light placed in service a new 275,000-volt 
transmission line. Under construction since 
last June, the power line was rushed to com- 
pletion in order to meet peak demands of win- 
ter months. 
With the new unit in operation an increase 
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of 50,000 kilowatts can be made in the quantity 
of Boulder dam power. Rated capacity of the 
twin transmission circuits that have been in 
service since 1936 is 240,000 kilowatts, E. F. 
Scattergood, chief electrical engineer and gen- 
eral manager, said. 

The construction just completed extends 75 
miles from a power switching station at Vic- 


torville to a receiving station in San Fernando 
valley. 

Since first taking Boulder dam power in 
October, 1936, the bureau of power and light 
has delivered to local electric users a total of 
3,378,114,000 kilowatt hours of electricity, for 
which it has paid the United States govern- 
ment $4,335,708. 


Louisiana 


Gets Gas Rate Cut 


HE people of Baton Rouge and vicinity 

were given a share of the profits from 
the oil field recently developed south of the 
city in the form of a reduction of 16 per cent 
in the gas rates. 

The Gulf States Utilities Company, with 
the approval of the state public service com- 
mission, announced that the flat rate reduction 
on all gas bills over the minimum of $1 would 
be effective on meter readings made on and 


after December 5th by reason of an agreement 
whereby the utility company will purchase a 
portion of its supply from the local field. 

Gas heretofore had been provided exclusively 
from the north Louisiana fields through the 
pipe lines of the Interstate Natural Gas Com- 
pany, which had a 35-cent gate rate to the 
utilities. Under the new arrangement the gate 
rate is reduced to 20 cents a thousand, the 
portion of the supply not available from the 
local field to be supplied by the pipe line from 
north Louisiana. 


Massachusetts 


Electric Rates Cut 


LT gen Thomas S. Burgin recently an- 
nounced an agreement with the Quincy 
Electric Light & Power Company calling for 
a reduction in electric light rates, effective 
January Ist, with the approval of the city 
council and state department of public utili- 
ties. 

The reduction will mean a saving of ap- 
proximately $60,000 annually to local consum- 


ers, the mayor stated. Domestic consumers 
will save about 4 per cent on their present 
bills under the new rates. The new schedules 
affect domestic and commercial consumers. 

The electric company estimated that ap- 
proximately $30,000 would be saved by 
domestic consumers in the granite city. The 
schedule proposed for this particular type of 
consumer maintains the $1 minimum charge 
per month, which includes the first 16 kilo- 
watt hours of electricity. 


Mississippi 


TVA Purchasing Properties 


HE Tennessee Valley Authority early this 

month reached an agreement to close a 
contract December 15th for the purchase of 
the northeast Mississippi electric utility 
properties of the Mississippi Power Company, 
Chief TVA Power Engineer J. A. Krug dis- 
closed recently. 

Representatives of the power company (a 
subsidiary of Commonwealth & Southern 
Corporation), the TVA, and codperating mu- 
nicipalities and electric _codperatives in Mis- 
sissippi were to meet in New York to close the 
deal. The price set was $2,000,000. 

Acquisition of the properties, known as the 
Columbus division of the Mississippi Power 
Company, will give the Authority a virtual 
monopoly on generation and transmission of 
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power in Tennessee and northeast Mississippi. 
The Authority’s share of the purchase price, 
Krug said, would be $1,333,000 with the par- 
ticipating public agencies paying the balance. 
= remaining share will be divided as fol- 
ows: 
Four County Electric Power Association, 


Natchez Trace Electric Power Association, 

East Mississippi Electric Power Associa- 
tion, $39,800. 

City of Louisville, $115,000, 

City of Philadelphia, $127,000. 

The proposed deal, it was said, would not 
include the cities of Columbus, Starkville, 
Aberdeen, and Macon, which are in the divi- 
sion area and which have built or are build- 
ing their own distribution plants. Hewever, 
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Krug said, the company had agreed to abandon 
its business in these areas and to arrange for 
disposal of its properties within six months 
after the contract is signed. 

Starkville, he said, already has agreed to 
take over the power company’s system in a 
separate deal, paying $22,000 for the distribu- 
tion properties in the community. Similar 
negotiations were reported under way in the 
other three communities. 

Under the terms of the contract, TVA will 
take over all transmission facilities and a 


small steam generating plant at Columbus, 
while the public agencies will act as distribut. 
ing agents for cheap TVA electricity. 

The TVA’s service area in Mississippi at 
the conclusion of the deal will extend from 
the Tennessee border south to Macon and De- 
Kalb, Miss., and westward half-way across the 
state, including more than 5,000 customers, 

After concluding the Mississippi deal, the 
Authority will turn to negotiations for the 
northern properties of the Alabama Power 
Company. 


me 
Nebraska 


Gas Negotiations Concluded 


‘py officials of Hastings have completed 
negotiations on a conditional contract 
providing for the supply of gas for a proposed 
municipal natural gas system. The contract 
calls for the city to purchase 600,000,000 to 
800,000,000 cubic feet of gas annually from E. 
W. Dahlgren, Oklahoma City. 

Voters first must approve establishment of 
the municipal plant, however, through pur- 
chase of the existing system or construction 
of a new one. City councilmen authorized 
negotiations for the purchase of the Central 
Power Company plant. F. E. Devling, con- 
sulting engineer, recommended construction 
of a new plant at an estimated cost of $387,- 
154. He filed a report which said establish- 
ment of the municipal system would allow a 
rate reduction. 


To Test Power Law 


HE. city of Columbus and the Consumers 
Public Power District moved last month 
toward a test of the state law permitting 


municipalities to acquire electrical facilities 
from public power districts which have 
bought private power systems. The city paved 
the way for such a test when it adopted a 
clarifying amendment to the agreement under 
which the city proposes to take over the dis- 
tribution system at Columbus—formerly 
operated by the Northwestern Public Service 
Company but now by the Consumers District. 

Consumers District officials explained that 
purpose of a test case would be to establish 
the validity of the law so the district can 
market a bond issue to pay the Northwestern 
Public Service Company. Counsel for John 
Nuveen & Co., of Chicago, one of the financial 
concerns interested in the bonds, suggested the 
legal action. The test would put a part of the 
bitterly fought L. B. 168 before the state’s 
high tribunal, adopted by the last legislature 
after days of argument. 

Consumers officials said they have no wish 
to test that part of the law requiring public 


districts to pay the same taxes as were paid | 


formerly by the private company. They said 
they are willing to pay such levies without 
controversy. ; 


New Jersey 


Tax Distribution Unlawful 


A PAIR of 1938 laws giving the state tax 
commissioner power to distribute to 
municipalities gross receipts and franchise 
taxes on utility companies under his own sys- 
tem of apportionment were ruled unconstitu- 
tional November 29th by the court of errors 
and appeals. 


The court, the state’s highest law tribunal, 
termed the acts an attempt to “clothe an ad- 
ministrative officer with legislative power.” 

Decision of the court upheld the contention 
of Jersey City, Hoboken, and Camden that 
the laws unlawfully delegated legislative 
authority to the tax commissioner. The court 
voted 8 to 4 to reverse the state supreme 
court, which had upheld the laws. 


Ohio 


Gas Ordinance Passed 


F” the third time in two and a half years 
the Cleveland city council last month 


passed an ordinance to fix the Cleveland gas 
rate at an average of 55.2 cents a thousand 
cubic feet, compared with the 68.88-cent aver- 
age now in effect. 
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The 55.2-cent rate was first demanded in 
legislation that went into effect July 1, 1937. 
The East Ohio filed an appeal from that 
measure with the state utilities commission, 
which last January decided that the proper 
charge for gas in the city should be the 68.88- 
cent average. 

The commission decision was appealed to 
the state supreme court, which was expected 
to decide this month whether the present 
Cleveland rate is equitable or whether the 
public utilities commission must rehear the 
case. 

Six months ayo the council again passed a 
55.2-cent gas ordinance, which will expire at 
the end of 1939 and which the company has 
appealed to the utilities commission. The 
ordinance enacted last month will take effect 


January Ist and run to July Ist. By that 
time, the city hopes, it will have obtained a 
supreme court reversal of the utilities com- 
mission decision fixing the Cleveland rate at 
68.88 cents. 

It also hopes that the Federal Power Com- 
mission will order a reduction in the whole- 
sale rate paid for gas by the East Ohio to 
a sister company, the Hope Natural Gas 
Company of West Virginia. 

Counsel for the gas company served notice 
that it would ask the commission to set aside 
the recent ordinance, which was said to create 
the possibility that before a Cleveland gas 
rate is ultimately determined three complete 
rate hearings will have been conducted before 
the commission and the same number of 
court battles fought. 


ci) 
Oklahoma 


U. S. to Contest Authority 


Gan Leon Phillips and Mac Q. 
Williamson, state attorney general, were 
informed recently that U. S. Secretary of 
War Harry Woodring had decided to contest 
their authority to ask the U. S. Supreme 
Court to stop work on the Red river dam. 

Phillips and Williamson were furnished 
with copies of a brief filed with the U. S. 
Supreme Court by Robert H. Jackson, solici- 
tor general, denying that Oklahoma should 
be permitted to present the matter to the high 
court. The governor and Williamson have 
asked the high tribunal to review their objec- 
tions to the $54,000,000 project. 

In denying that the governor has the right 
to be heard, Jackson stated that in his opin- 
ion the project and the congressional flood 
control are constitutional in every respect and 
beyond litigation. Jackson pointed out that 
the Red river dam is part of a national flood- 
control project in the Southwest and was out- 
lined for the general public benefit. 

The state’s troubles over the two giant 
federally financed dam projects flared anew on 
December Ist with resignation of the man 
selected by Harold L. Ickes, Secretary of the 


Interior, to manage the $20,000,000 Grand 
river dam power unit. At the outset of a 
public ouster hearing on accusations brought 
by the state-controlled Grand River Dam 
Authority, R. V. L. Wright resigned as its 
$15,000-a-year general manager. He said 
“there was a question of policy involved. In 
the interests of the project this seemed the 
best way out of an impossible situation.” 

R. L. Davidson, of Tulsa, chief counsel for 
the dam board, was designated acting general 
manager. 

The public hearing was requested by Wright 
when the Authority formally charged him 
with inefficiency after previously declaring 
he was unsatisfactory. 


Gas Rates Upheld 


HE customers of Oklahoma City lost their 
fight for lower gas rates recently when 
the state corporation commission held that 


_ present rates charged by the Oklahoma Nat- 


ural Gas Company are reasonable. 

The company declined to offer testimony 
after commission experts testified that the 
company was making a return of only about 
5 per cent on its investment. 


Oregon 


The proposed Clackamas district would in- 
clude all of the settled portions of the county 
with the exception of the town of Canby, 


District Hearings Set 


oe on petitions for creation of the 
Clackamas and Yamhill county people’s 
utility districts were fixed for December 29th 
by the state hydroelectric commission at 
Salem last month. Hearing on the Clackamas 
district will be held at Oregon City, while 
the hearing on the Yamhill district will be 
held at Dayton. 
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which is served by a municipal plant. Cities 
excluded from the Yamhill district include 
Newberg and McMinnville. 

A proposal for creation of a Marion Coun- 
ty People’s Utility District will probably be 
referred to the voters at the primary election 
next May, it was said. 
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Pennsylvania 


May Defer “Uniform Rate” 


Ko effective date of the state public util- 
ity commission’s “uniform rate” order to 
the Pennsylvania Power & Light Company 
may be deferred for several months, or possi- 
bly until spring, it was said after a recent 
conference of company officials and the com- 


mission. It was said that the delay was neces- 
sary to permit adjustments of present rates 
for small business concerns. 

Commissioner Richard J. Beamish said 
the conference had been called to prevent, if 
possible, increases the first of the year for 
thousands of small business concerns in the 
state. 


Texas 


Gate Rate Case to Be Reviewed 


HE famed Lone Star Gas Corporation 

gate rate case, one of the major efforts 
of the state railroad commission to reduce 
charges, last month was admitted to review 
by the state supreme court because of the 
importance of questions involved. 

Submission of the case, on appeal of the 
Lone Star from a court of civil appeals de- 
cision upholding validity of the reduction or- 
der, was set for January 17, 1940, before a 
9-judge court. 

Validity of an order of the commission re- 
ducing the gate rate on the Lone Star sys- 
tem from 40 cents to 32 cents a thousand 
cubic feet is involved in the suit, which al- 
ready has made one trip to the U. S. Supreme 
Court. Rates of many thousand consumers in 
270 cities and towns are affected by the order 
and the litigation. 

Proceedings on which the rate order and 
the litigation are based began seven years ago. 
When the order was issued in 1933, the com- 
pany enjoined its enforcement. After a 


month-long trial in 1934, a Travis county dis- 
trict court held the order unreasonable, but 
the Austin Court of Civil Appeals in 1935 
reversed and rendered for the state, upholding 
its validity. After the state supreme court 
declined to grant a writ of error, the case 
was appealed to the U. S. Supreme Court, 
which reversed the state appellate court. 

In its second opinion, which the high state 
court has agreed to review, the appellate court 
again arrived at the same decision that the 
order was valid but by a different route 
which it considered in conformity to holdings 
of the Supreme Court. 


Plant Bonds Lose 


F or the fourth time in six years Gainesville 
voters last month rejected a proposal to 
issue revenue bonds for a municipal light 
plant. The vote was 525 for and 782 against 
issuance of $70,000 in bonds to expand the 
existing light and power system. 

It was reported to be the most decisive de- 
feat in such a referendum in the city. 


Washington 


Northwest Power Program 
Framers Confer 


HE problem of distributing coming elec- 

trical power to the best advantage of 
everyone without detriment to existing agen- 
cies and companies was considered last month 
at a program-framing conference of bodies in- 
terested in the Industrial Natural Resources 
Survey. 

Representatives of three Federal agencies, 
the Pacific Northwest Regional Planning 
Commission, the Northwest Regional Coun- 
cil, and the Bonneville project, joined with 
chamber of commerce officials, executives of 
municipal and private power companies, and 
engineers in a meeting held at Seattle. 

All suggestions were made at round-table 
discussions. No definite action was taken, the 
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group deciding to hold meetings in other sec- 
tions of the Pacific Northwest before setting 
up an active program. 

The Seattle Chamber of Commerce sug- 
gested formation of a joint power market 
commission, to include the Federal Power 
Commission, the United States Bureau of 
Reclamation, the United States Engineers, 
the Bonneville Power Administration, the 
Pacific Northwest Regional Planning Coun- 
cil, and other state agencies, to prepare a 
survey of the background for anticipated new 
industries. 

The group agreed efforts should be cen- 
tered on a few of “the most likely industries” 
to be established, and the working out of their 
entire problem—raw materials, power, trans- 
portation, financing, markets, and other con- 
siderations—to aid in development of the re- 
gion, 
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The Latest 
Utility Rulings 


Georgia Commission Explains Rate-making 
Principles in Electric Utility Case 


4 recent decision of the Georgia 
commission that rates of the Geor- 
gia Power and Light Company should be 
reduced contains an exposition of the 
commission’s views on rate-making prob- 
lems. This case is described as the com- 
mission’s initial effort to make a com- 
plete inventory and appraisal of a major 
utility with its own staff. For this rea- 
son, it is said, the commission proceeded 
with care and deliberation. 

Because of numerous property trans- 
fers and reorganizations, it was impos- 
sible to determine the original cost of the 
property as an element of the rate base. 
The commission, therefore, based its val- 
uation largely upon reproduction cost es- 
timates. Although a witness testified to 
the effect that the market value of stocks 
and bonds is one of the elements to be 
considered in determining fair value, the 
commission said it was apparent that lit- 
tle weight could be given to this element 
as the securities of the company covered 
all its present holdings, including water 
plants and ice plants, as well as a pack- 
ing plant. 

Claims for overheads were radically 
reduced, the commission holding, among 
other things, that the application of 34.77 
per cent to the base cost of steam plant 
other than land and buildings was exces- 
sive. Moreover, it was said, reproduc- 
tion cost includes all necessary over- 
heads and the addition of further over- 
heads to a contractor’s estimate cannot 
be justified. Organization and interest 
during construction were said to be the 
only overheads applicable to rights of 
way. 

The commission said that it was pre- 
pared to and did recognize the element 
of going value, but it could not accept 
the formula employed by a company wit- 
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ness in arriving at the value of this ele- 
ment. There had been testimony of the 
cost of assembling and training person- 
nel and tuning plant and equipment ; op- 
erating plant at part load during the de- 
velopment period ; establishing the busi- 
ness ; establishing records ; fixed charges 
on unused plant during the development 
period. 

It was said to be inconceivable that the 
cost of training personnel necessary to 
manage and conduct the business of a re- 
produced company of this sort would be 
equal to two full months of the present 
total payroll of the company’s entire sea- 
soned and experienced force. The com- 
mission was not prepared to accept the 
theory of the gradual utilization of the 
facilities by the would-be customers of 
this reproduced property, stating: 

_ In this age of increasing use of electric 

energy on the part of those who are now 

provided with electric service and the in- 
creasing demands from those not now 
served with electric energy, as illustrated by 
the projection into this field of many elec- 
tric codperative organizations financed by 
the Rural Electrification Administration 

there is substantial proof of the fact that a 

very much higher percentage than one-half 

of the connected customers would be ob- 
tained upon the inauguration of the service. 


The commission made no separate al- 
lowance for going concern value. 

There was held to be no basis for the 
inclusion of any added sum for cost of 
financing, but such consideration as the 
rate of return might require was to be 
given full effect in the fixing of rates. 
Testimony had been given as to the per- 
centages of bonds, preferred stock, and 
common stock for sound financing, and 
the yield required for each type of se- 
curity. The commission said that this 
evidence had been offered because of the 
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company’s reliance on United States 
Supreme Court cases, where this cost 
was disallowed on account of the absence 
of evidence of such cost having actually 
been incurred as an expense. 

A substantial part of the management 
fees paid to affiliated interests was disal- 
lowed. The commission said there would 
be no justification for basing a service 
charge on the amount paid for purchased 
power, and especially so in the instant 
case where the payment was made to an- 
other service paying company. Evidence 
introduced was held insufficient to sup- 
port the reasonableness of intercompany 


payments. By far the greater portion of 
the charges were said to be for the bene- 
fit of the holding company and its. affil- 
iated service companies. 

The commission recognized the neces- 
sity of setting aside a sufficient sum an- 
nually to cover accruing depreciation not 
taken care of through maintenance, but 
the commission disapproved the basing 
of the allowance upon gross revenue. 
Annual depreciation expense, it was de- 
clared, should properly be determined as 
a per cent of depreciable property. Re 
Georgia Power & Light Co. (File No. 
16498-1, Docket No. 5312-A). 


Condemnation of Land for Power Project 
Authorized 


N appeal from an appraisal in an ac- 

tion brought by a power and irriga- 

tion company for the condemnation of 
lands lying within the bed of a reservoir 
which is in process of construction, the 
landowner filed a motion to dismiss, chal- 
lenging the jurisdiction of the court. The 


Federal district court denied such mo- 
tion. 

The court held that in such a proceed- 
ing to which the United States and the 
Federal Power Commission were not 
made parties the landowner’s motion to 
dismiss, challenging the validity of a 
Federal license granted to the district by 
the commission, constituted a collateral 
attack on the commission’s order, and 
that the district court had no jurisdiction 
to pass on the validity of the license in 
view of statutory provisions, not availed 
of by the owner, affording an opportunity 
for interested parties to be heard before 
the commission before the license is is- 
sued and to appeal. 

The court further stated that an action 
to annul and set aside an order of a Fed- 
eral commission must be brought against 
the United States. It was stated: 

The Federal Power Commission and this 
court, in considering the questions pre- 
sented, are not confined to the calculations 
of engineers. We take judicial notice of 
what we see around us. The engineers seem- 
ingly base their calculations on the fact that 
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in order for these rivers to come within the 
jurisdiction of the Congress, that the affecta- 
tion of interstate commerce must be con- 
stant and continuous. I can read no such 
provision in the statute. ... That these wa- 
ters carry great quantities of silt and débris 
is a matter of common knowledge. This silt 
and débris is deposited in the Missouri river 
and must necessarily find its place in the 
channel erected for navigation. I am well 
aware that some judges have held that 
streams such as the North Platte are not 
subject to the jurisdiction of the power 
commission, and have persuaded themselves 
by a line of reasoning which to me is not 
persuasive. I am unable to satisfy my mind 
in a determination of when a river, once 
determined to be navigable, ceases to be af- 
fected by its upper reaches in gathering the 
waters for its flow. 


In reply to the contention that the pur- 
pose of the development is not for the 
purpose of serving navigation but is to 
serve other purposes, that is, to produce 
power and irrigation for a large tract of 
land, it was held that the fact that other 
purposes than navigation are also to be 
served could not invalidate the exercise 
of the authority conferred, even if those 
other purposes would not alone have — 
justified an exercise of congressional 
power. ; 

Congress, the court opined, was not 
actuated solely by an attempt to regulate 
power and irrigation plants, as such, 
when it delegated to the Federal Power 
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Commission power and authority to reg- 
ulate waters that affect navigation. 

In conclusion the district court said 
that it will not presume that when the 
Federal Power Commission issued a li- 
cense to a power and irrigation company 
upon a showing that included in its pur- 


e 


pose the development of power and navi- 
gation, the commission thereby had no 
purpose to aid navigation and that its real 
and only purpose was to aid power proj- 
ects and irrigation. Harris v. Central 
Nebraska Public Power & Irrigation 
District, 29 F. Supp. 425. 


Common Carriers’ Duty to Serve Unaffected by Strike 


T= supreme court of Washington 
affirmed a judgment of the superior 
court which had, in turn, affirmed a com- 
mission order suspending the permits of 
motor carriers because they failed to 
transport freight to and from a hotel at 
which a strike was in progress. The local 
manager of the labor union had forbid- 
den the carriers to cross the picket line. 
The court held that the trucking com- 
panies, being common carriers, had the 
duty to send their trucks through the 
picket line to pick up and deliver freight 
at the hotel notwithstanding the prohibi- 
tion by the labor union officer. 
In deciding whether or not the action 
had become moot, the court stated: 
If the question has become moot, it is 
solely by reason of the fact that a few days 


before the hearing in the department, the 
managing agent of the Teamsters’ Union 


e 


permitted the trucks to cross the picket line. 

This action on the part of the manager of 

the union fell far short of making the ques- 

tion on the merits moot. 

It was held that the provision in the 
tariffs of the trucking companies releas- 
ing them from picking up and delivering 
freight at locations from and to which it 
is impracticable to operate trucks on ac- 
count of certain conditions, one being 
strikes, did not release such companies 
from their obligation to deliver freight to 
the hotel, since at the picket line there 
was no violence or disturbance of any 
kind, and no one passing through the 
line was molested in any way, and that 
the word “impracticable” as used in such 
tariff clearly referred to the conditions 
at the picket line. Consolidated Freight 
Lines et al. v. Department of Public 
Service et al. 94 P. (2d) 484. 


Regulation of Itinerant Merchants 


y legislation effective September 19, 
1939, there has been conferred upon 

the California commission regulatory 
and licensing jurisdiction over itinerant 
merchants. Persons engaging or desir- 
ing to engage in that business must now 
satisfy the commission as to their char- 
acter, responsibility, and good faith. 


They must also execute surety bonds: 


conditioned upon the use of honest 
weights, measures, and grades, upon ac- 
curate representation as to quality or 
class of goods sold, upon actual payment 
of checks, drafts, or notes, and similar 
instruments issued for goods purchased, 
and upon the actual performance of con- 
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ditional sales, consignment, or security 
contracts made in connection with goods 
sold. They must keep proper records of 
their transactions. This legislation was 
designed to alleviate marketing evils 
which had resulted in detriment to motor 
carriers, producers, and dealers. 

A proposed modification of minimum 
rates established for transportation of 
hay was deferred by the commission 
pending a reasonable time for the opera- 
tion of the new statute. Carriers asking 
for a reduction in minimum charges did 
not contend that minimum rates in ef- 
fect were in excess of the cost of per- 
forming the service or were unreason- 
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able in themselves. Their sole complaint 


was that because of the activities of ir- 
responsible itinerant merchants the mar- 
ket had become so depressed that deal- 
ers could not afford to pay the established 
minimum rate. 

These itinerant merchants had resort- 
ed to the practice of purchasing hay at 
producing points and transporting and 
selling it at consuming markets. For- 
merly producers dealt with dealers who 
purchased in volume and who were able 


to stabilize market prices. Under the 
new conditions, however, they must deal 
with itinerant merchants who are gen- 
erally irresponsible and whose need for 
a quick disposal of their hay causes them 
to sell at prices which demoralize the 
market. It was hoped that the new stat- 
ute would remedy the condition without 
a reduction in minimum rates. Re 


Rates, Rules and Regulations of Com- | 


mon Carriers (Decision No. 32418, Case 
No. 4293). 


e 


New Franchise before Expiration of 
Earlier One Upheld 


Ub Be public policy of the state, ac- 
cording to a ruling of the court of 


appeals of Kentucky, no longer prohibits 
a municipality from granting a franchise 
before expiration of a similar one in op- 
eration. 

This ruling was made in a decision 
upholding a 20-year franchise sold 
by the city of Pikeville in 1934 to the 
Kentucky & West Virginia Power Com- 
pany, four years before the company’s 
existing franchise had expired. 


e 


Citizens of Pikeville had challenged 
the validity of the second franchise on 
the ground that the city council had act- 
ed prematurely. They claimed the fran- 
chise was awarded without due notice 
and that someone had bid more than the 
power company. The court held that the 
proposed sale had been legally advertised 
and that the other bid had been properly 
rejected for failure to make a deposit as 
required. Hatcher et al. v. Kentucky & 
West Virginia Power Co. 


Power to Require Service 


orders of the Montana commission 
requiring a railroad to continue service, 
it was held that the state could require 
carriers to furnish reasonable and ade- 
quate facilities to serve not only the local 
necessities, but, in addition, the local 
convenience. 
It might require additional service in 
a proper case, although the property of 
carriers is entitled to full protection and 


* a suit to enjoin the enforcement of 


e 


cannot be taken without just compensa- 
tion or due process of law. 

Continued operation of trains was said 
to be a convenience and necessity where 
the evidence indicated that several places 
were served only by trains and not by 
busses and trucks, while winter weather 
conditions were adverse to maintaining 
adequate highway transportation. Great 
Northern Railway Co. v. Nagle et al. 28 
F. Supp. 812. 


Restoration of Rates after Competition Ends 


FS pen California commission approved 
carrier rate adjustments which ap- 
peared to be justified by a showing 


of changed conditions. It stated: 


Manifestly rates which have been de- 
pressed for the purpose of meeting competi- 
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tion of unregulated carriers should be per- 
mitted to be restored to a normal level when 
the competition is stabilized. Only by so 
doing can the continuation of adequate rail 
service be assured and the burden which 
otherwise must be placed on commodities 
not so severely affected by competition les- 
sened. Similarly, minimum weights reduced 
below the level most conducive to efficient 
use of rail equipment should be permitted 
to be restored where the competitive reason 
for the reduction no longer obtains. In the 
instant case it appears that the influencing 
factor for the reduction in the rail mini- 
mum weight was the practice of truck car- 
riers of assessing rail carload rates in con- 
nection with shipments of less than the rail 


e 


minimum weight. With the fixation of 
minimum rates in this proceeding this prac- 
tice will no longer be permissible and the 
competitive need for the reduction in the 
rail minimum weight will thus be removed. 


The commission, in its order, estab- 
lished new rates for the transportation 
of petroleum and petroleum products by 
motor carriers and also authorized rail- 
roads to increase existing carload rates 
for the transportation of such products. 
Re Rates, Rules and Regulations of 
Common Carriers (Decision No. 32425, 
Case No. 4246). 


Public Interest Is Superior to Interests 
Of Carriers 


fe California commission author- 
ized a trucking company to operate 
as a highway common carrier of property 
in the custody of certain common car- 
riers between designated points over the 
objections of protesting motor carriers. 
The new service was to be limited to the 
transportation of freight and express in 
the custody of the Southern Pacific 
Company, Pacific Motor Transport Com- 
pany, Railway Express Agency, Inc., 
and any other carrier of the same class. 

Store-door pick-up and delivery serv- 
ice would be furnished at such points 
and within such limits as might be pro- 
vided by the rail or express tariffs. Con- 


e 


cerning objections to the new service, the 
commission said : 


This case presents the usual conflict aris- 
ing between the rail carrier which seeks to 
improve its service and the highway com- 
mon carrier who opposes such a step be- 
cause it may intensify the competition he 
is called upon to meet. Between the two 
stands the public, whose interest both car- 
riers alike are called upon to serve. Though 
it is important to weigh the conflicting equi- 
ties of the carriers, it is even more essen- 
tial that the public be accorded full oppor- 
tunity to enjoy the benefits flowing from any 
improvement in service effected by a carrier 
already in the field. 


Re Pacific Motor Trucking Co. (Deci- 
sion No. 32414, Application No. 20806). 


Pennsylvania Full Crew Act Held Invalid 


t= Pennsylvania Supreme Court 
affirmed a decision of the Dauphin 
county court which held that the state’s 
full crew law was illegal. It was decided 
that the law would not promote safety. 
The new statute had been attacked by 49 
railroads which charged that it would in- 
crease operating costs of the railroads in 
the state by $8,400,000 a year. The court 
said : 
The act is a regulatory measure within 
the class of legislation under which the pub- 


lic utility commission acts. The commis- 
sion, as an arm of the legislature, has power 
to make certain regulations for utilities, but 
if the cost of compliance therewith is arbi- 
trarily and unreasonably oppressive, such 
orders will be held void. The fact that the 
legislature has promulgated such regulations 
by its own general statute does not exempt 
them from judicial review. The act of 
either body is subject to review by the in- 
dependent judgment of a judicial tribunal. 


‘The statute, enacted in 1937, would 
have required two men on the front end 
of each electric train, a baggageman on 
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locked cars, additional yard crews, and brakeman in the caboose of a freight 
brakemen on passenger train cars carry- train. Pennsylvania Railroad Co. », 
ing no passengers, and an additional Driscoll. 


e 


Other Important Rulings 


HE California commission held that commission did not adopt any source of 
the maintenance of noncompensa- water supply for the property and the 
tory rates for small shipments and the order permitting the construction of the | 
causing of heavier shipments to bear the necessary facilities in the town was no 
deficit would discriminate against those concern of the protesting city. City of 
shippers who have only large shipments. Milwaukee v. Public Service Commission 
Re Rates, Rules and Regulations of et al. 287 N. W. 682. 
Common Carriers (Decision No. 32401, 
Case No. 4246). The supreme court of Washington 
held that the word “may” used in a stat- 
The supreme court of Arizona held ute providing that the commission may, 
that the statutory provision that the com- within twenty days after. entry of judg- 
mission may not authorize a common ment in any action of review, constitute 
carrier to operate in territory being an appeal to the state supreme court, must 
served by another such carrier unless the be construed to mean “must” so as to re- 
existing carrier fails to provide such quire that appeal be taken within the 
service as is deemed necessary by the twenty days. State ex rel. Department 
commission, does not protect the certifi- of Public Service v. Northern Pacific 
cate holder which has deliberately failed Railway Co. et al. 94 P. (2d) 502. 
in its full duty to the public, nor does it 
apply to an applicant offering a different The supreme court of Alabama held 
service which the public convenience and that where the standards of equipment 
necessity require and which the certifi- essential to a well-regulated utility re- 
cate holder cannot furnish. Corporation quire the replacement of the old witha 
Commission et al. v. Pacific Greyhound new and improved type, it is the right and 
Lines, 94 P. (2d) 443. may become the duty of the utility to re- 
quire installation of the new. Alabama 
The California commission held that Power Co. v. Henson, 191 So. 379. 
it has the power to punish for contempt 
but that such power should not be abused The supreme court of New Jersey held 
and should be exercised only when nec- that a railroad is required to repair only 
essary to insure a respect for, and ob- that section of a county highway which 
servance of, its orders. Re Carlstrom constitutes an underpass within the 
(Decision No. 32426, Case No. 4286). bounds of the railroad right of way, al- 
though such highway is relocated for a 
The Wisconsin Supreme Court held distance of at least 1,100 feet, pursuant 
that a municipality which was furnishing to a statute authorizing the commission 
water to another city could not object to to order a railroad to alter a dangerous 
a commission order authorizing atownto grade crossing by substituting a crossing 
construct certain water facilities within not at the grade of such public highway 
its territorial limits, on the ground that by relocating the highway. Hudson 
the other city would furnish a water sup- County v. Public Utility Commissioners 
ply to the town, since the order of the et al. 8 A. (2d) 556. 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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Re Kansas Pipe Line & Gas Company 


[Docket No. G-106.] 


Re North Dakota Consumers Gas Company 


[Docket No. G-119.] 
[Opinion No. 39.] 


Certificates of convenience and necessity, § 53.5 — When required — Natural gas 
extension — Presently served market. 

1. A market in which natural gas is already being served, within the mean- 
ing of the provision of the Natural Gas Act requiring a certificate of con- 
venience and necessity for construction or operation of facilities for the 
transportation of natural gas to a market in which natural gas is already 
being served by another natural gas company, does not mean only those 
communities in which there are presently existing physical facilities for the 
transportation and sale of natural gas, but the word “market” implies an 
area or territory of undefined extent bearing some reasonable relation to 
existing pipe lines and other facilities for the transportation and sale of 
natural gas; the word “market” embraces that territory within which a 
natural gas company can economically render adequate service by reason- 
able extensions of its facilities, having due regard among other factors to 
the sufficiency of its available reserves of natural gas, p. 327. 


Monopoly and competition, § 6 — Jurisdiction of Federal Commission — Natural 
gas pipe-line extension. 
2. The jurisdiction of the Federal Power Commission, under § 7 (c) of the 
Natural Gas Act, attaches to the proposed construction and use of pipe lines 
by an interstate natural gas company to a market or markets in which 
natural gas is already being served by another natural gas company or 
natural gas companies, even though in the communities to be served there 
are not presently existing physical facilities for the service of natural gas, 
but the new area is located within the market of an existing company, p. 


327. 


Certificates of convenience and necessity, § 77 — Grant or denial — Natural gas 
lines — Sufficiency of supply. 

3. Applicants who contend that public convenience and necessity require 

or will require the construction of facilities for the transportation of natural 

gas must show that they possess a supply of natural gas adequate to meet 


those demands which it is reasonable to assume will be made upon them, 
p. 332. 


Certificates of convenience and necessity, § 104.— Grant or denial — Natural gas 
line — Sufficiency of supply — Contract with producers. 

4. The Commission could not issue an unconditional certificate of public 
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convenience and necessity, or authorize the issuance of such an uncondi- 
tional certificate, for the construction of natural gas lines until the Com. 
mission has received assurance in the form of a contract satisfactory to it 
that a reserve of natural gas purportedly available to the company is actu- 
ally available upon firm commitment, where there is an ample reserve of 
gas available but no firm commitment between the owners or potential 
producers of that reserve and the natural gas company, p. 333. 


“ertificates of convenience and necessity, § 77 — Grant or denial — Adequacy of 
facilities. 
5. Applicants must show that facilities for which they seek a certificate 
are adequate to render a full and complete public service in the territory 
proposed to be served, p. 337. 


Certificates of convenience and necessity, § 77 — Grant or denial — Ability to 
finance project. 


6. Applicants for certificates of convenience and necessity should show 
that they possess adequate financial resources with which to construct the 
facilities for which certificates are sought, p. 342. 


Certificates of convenience and necessity, § 77 — Grant or denial — Ability to 
finance project — Commitment from financial agency. 

7. The Commission cannot authorize the issuance of unconditional certifi- 
cates, or make a finding that the present or future public convenience and 
necessity requires or will require the construction and operation of pro- 
posed facilities, where applicants proposing to rely upon financing by the 
Reconstruction Finance Corporation have not submitted firm commitments 
from that corporation that it will loan applicants the necessary funds, the 
record being silent upon the subject of the terms, conditions, type of secur- 
ity, method of repayment, amount, and other details of any financing pro- 
gram, p. 342. 

Certificates of convenience and necessity, § 158 — Procedure — Dismissal or 

requirement of further showing — Financial ability. 

8. The Commission, instead of denying and dismissing applications for 
authority to construct natural gas pipe lines solely for lack of proper finan- 
cial support, where applications to the Reconstruction Finance Corporation 
have been held in abeyance pending the grant of certificates by the Federal 
Power Commission, should require the applicants to make further showing 
satisfactory to the Commission that they have secured adequate finances 
with which to prosecute the proposed undertaking, p. 342. 


Certificates of convenience and necessity, § 168 — Grant or denial — Proof as 
to construction costs. 


9. Applicants for certificates of convenience and necessity should show 
that the costs of construction of the facilities which they propose are both 
adequate and reasonable, p. 343. 


Certificates of convenience and necessity, § 88 — Meaning of public convenience 
and necessity. 
10. Any definition of the term “public convenience and necessity” must 
fundamentally have reference to the facts and circumstances of each given 
case as it arises, as the term is not susceptible of precise definition, p. 345. 
Certificates of convenience and necessity, § 88 — Meaning of public convenience 
and necessity. 
11. The term “public convenience and necessity” does not mean indispens- 
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ably requisite but means a public need or benefit without which the public 
is inconvenienced to the extent of being handicapped in the pursuit of 
business or comfort or both, without which the public generally in the area 
involved is denied to its detriment that which is enjoyed by the public of 
other areas similarly situated; the phrase does not mean an absolute neces- 
sity but rather a reasonable necessity, p. 345. 


Certificates of convenience and necessity, § 88 — Meaning of “public.” 


12. The “public” whose convenience and necessity are the subjects of in- 
quiry on an application for a certificate of public convenience and necessity 
is that public which exists in the area or territory proposed to be served, 
not merely the applicants or those persons or towns who believe they would 
benefit from the proposed construction, p. 345. 


Certificates of convenience and necessity, § 104 — Natural gas extension — 
Public benefits. 


13. The convenience and necessity of the public will be served by the 
introduction of natural gas service where there is no existing natural gas 
service, providing that those who seek to render that service can meet 
the minimum standards designed to secure such service on a continuous 
and adequate basis, p. 346. 


Certificates of convenience and necessity, § 168 — Evidence of necessity — Cer- 
tificate of state Commission. 


14. The fact that a state Commission has issued certificates authorizing 
the extension of natural gas service into a certain area confirms a conclu- 
sion by the Federal Power Commission that natural gas service therein will 


serve the convenience and necessity of the consuming public in that area, 
p. 346. 


Monopoly and competition, § 3 — Coal, labor, and railroad interests — Natural 
gas extension. 


15. The duty of the Commission, in passing on applications for authority 
to construct natural gas pipe lines into new areas, is to safeguard the con- 
venience and necessity of the public as it may be affected by such a project 
constructed into markets where natural gas is already being served by 
another natural gas company, and the Commission is not required to con- 
sider the adverse effect upon coal, labor, and railroad interests, as Congress 
by enactment of the Natural Gas Act did not intend the Commission gen- 
erally to weigh the broad social and economic effects of the use of various 
fuels, p. 347. 
[October 24, 1939.] 


Decanters for certificates of convenience and necessity 

authorizing construction and operation of facilities for 

transportation and sale of natural gas in interstate commerce; 

rulings made on certain issues and applicants required to make 
a further showing. 


¥ 


APPEARANCES: Allen V. Junkin, son, for the North Dakota Consumers 
George W. Burton, John P. Devaney, Gas Company; John C. Benson, for 
for the Kansas Pipe Line & Gas Com- the ‘Montana-Dakota Utilities Com- 
pany; John R. Curry, John C. Ben- pany; Frank W. Murphy, for the 
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Public Service Gas Company; Milton 
K. Higgins, for the North Dakota 
Railroad Commission; Charles W. 
Stadell, for the Illinois Coal Traffic 
Bureau; J. Carter Fort, R. V. Fletch- 
er, for the Association of American 
Railroads; Earle C. Calhoun, for the 
National Bituminous Coal Commis- 
sion; George D. Horning, Jr., for the 
National Coal Association and the 
Truax-Traer Coal Company; F. H. 
Stinchfield, C. W. Fiddes, for the Ma- 
her Coal Bureau; B. E. Urheim, for 
the Northwestern Retail Coal Dealers 
Association; Richard J. Connor, As- 
sistant General Counsel, R. E. May, 
E. H. Lange, Justin R. Wolf, for the 
Federal Power Commission. 


By the Commission: Kansas Pipe 
Line & Gas Company and North Da- 
kota Consumers Gas Company have 
each filed applications under § 7 (c) 


of the Natural Gas Act for certificates 
of public convenience and necessity, 
authorizing the construction and oper- 
ation of facilities for the transporta- 
tion and sale of natural gas in inter- 
state commerce. Both applicants de- 
sire to construct facilities for the 
transportation of natural gas in inter- 
state commerce to certain specified 
towns in eastern North Dakota and 
western Minnesota, but aside from 
these specific points of conflict the pro- 
posed projects are dissimilar both as 
to route and territory proposed to be 
served. 

Section 7 (c) (15 USCA, § 717 g 
(c)) of the Natural Gas Act provides: 

“No natural gas company shall un- 
dertake the construction or extension 
of any facilities for the transportation 
of natural gas to a market in which 
natural gas is already being served by 
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another natural gas company, or ac- 
quire or operate any such facilities or 
extensions thereof, or engage in 
transportation by means of any new 
or additional facilities, or sell natural 
gas in any such market, unless and un- 
til there shall first have been obtained 
from the Commission a certificate that 
the present or future public conven- 
ience and necessity require or will re- 
quire such new construction or opera- 
tion of any such facilities or exten- 
sions thereof: Provided, however, 
That a natural gas company already 
serving a market may enlarge or ex- 
tend its facilities for the purpose of 
supplying increased market demands 
in the territory in which it operates. 
Whenever any natural gas company 
shall make application for a certificate 
of convenience and necessity under the 
provisions of this subsection, the Com- 
mission shall set the matter for hear- 
ing and shall give such reasonable no- 
tice of the hearing thereon to all in- 
terested persons as in its judgment 
may be necessary under rules and reg- 
ulations to be prescribed by the Com- 
mission. In passing on applications 
for certificates of convenience and ne- 
cessity, the Commission shall give due 
consideration to the applicant’s ability 
to render and maintain adequate serv- 
ice at rates lower than those prevail- 
ing in the territory to be served, it be- 
ing the intention of Congress that nat- 
ural gas shall be sold in interstate com- 
merce for resale for ultimate public 
consumption for domestic, commer- 
cial, industrial, or any other use at 
the lowest possible reasonable rate 
consistent with the maintenance of 
adequate service in the public inter- 
est.” 

After appropriate public notice had 
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been given, public hearings on both 
of these applications were held begin- 
ning March 27, 1939, and concluding 
April 20, 1939. Pursuant to § 17 of 
the Natural Gas Act and Part 67 of 
our Provisional Rules of Practice and 
Regulations under the Natural Gas 
Act, whereby provision is made for the 
participation by interested state regu- 
latory Commissions in hearings on 
matters of mutual interest pending 
before us, the privilege of such par- 
ticipation was extended to the North 
Dakota Railroad Commission and the 
Honorable S. S. McDonald, a member 
of that Commission, sat with the ex- 
aminer during the hearings on these 
matters. 

By appropriate order each appli- 
cant was granted permission to and 
did intervene and oppose the applica- 
tion of the other. By appropriate or- 
der the Montana-Dakota Utilities 
Company was granted permission to 
and did intervene and oppose the 
granting of the application of the Kan- 
sas Pipe Line & Gas Company (Dock- 
et No. G-106). 


Prior to the holding of the hear- 
ings above referred to, certain repre- 
sentatives of coal, railroad, and labor 
wnion interests petitioned to intervene 
and oppose either or both of the ap- 
plications. At various times and by 
appropriate orders in the premises, all 
of these petitions to intervene were 
denied, but the petitioners were grant- 
ed the privilege of participation in the 
hearings held in these matters to the 
extent of appearing at the hearings, ad- 
ducing relevant and material evidence 
and filing briefs. All parties, inter- 
veners, and limited participants ap- 
peared at the hearings, participated 
therein to the extent permitted by or- 
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ders of the Commission and have filed 
briefs. 


The Proposed Facilities for Which 
Certificates Are Sought 


The Kansas Pipe Line & Gas Com- 
pany (hereinafter referred to as the 
Kansas Company) proposes to build 
pipe lines for the transportation of 
natural gas in interstate commerce 
from a point in what is known as the 
Hugoton gas field located in the 
southwestern corner of the state of 
Kansas to a point on the Mesabi Iron 
range located in northeastern Minne- 
sota. The proposed main pipe line, 
branch lines, and lateral lines will ex- 
tend a distance of approximately 1,300 
miles and running northeasterly from 
the point of origin would, if construct- 
ed, traverse or enter the states of Kan- 
sas, Nebraska, South Dakota, North 


Dakota, and Minnesota. From a point 
on the proposed main line in Stevens 
county, Minnesota, the applicant pro- 
poses to build a branch line which will 
transport gas to the cities of Moor- 


head, Crookston, and East Grand 
Forks in western Minesota and Fargo 
and Grand Forks in eastern North Da- 
kota, among others. Over the entire 
route of the proposed facilities the 
Kansas Company intends to provide 
natural gas for resale or direct distri- 
bution in some 129 communities, as 
well as directly to serve individual in- 
dustrial consumers along its proposed 
route. The Kansas Company con- 
templates that natural gas will be uti- 
lized on the Mesabi Iron range in Min- 
nesota not only for the ordinary pur- 
poses to which natural gas is put, but 
also that it will be utilized in what 
is known as the magnetic roasting 
30 P.U.R.(N.S.) 
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process for the beneficiation of iron 
ore; on the Cuyuna range, which is 
located south of the Mesabi range, 
the Kansas Company contemplates 
the utilization of natural gas not 
only for ordinary purposes and in 
the magnetic roasting process, but 
also for heating and agglomeration in 
a process designed to produce high- 
grade manganese from the manganif- 
erous ores which are found on the 
Cuyuna range. 

The North Dakota Consumers Gas 
Company (hereinafter referred to as 
the North Dakota Company) propos- 
es to build pipe lines from Mandan, 
North Dakota, eastward through Far- 
go, North Dakota, to Moorhead, Min- 
nesota, and northward from Fargo, 
North Dakota, along the North Da- 
kota-Minnesota state line to Grand 
Forks, North Dakota. <A branch line 
will be built eastward from Grand 
Forks to East Grand Forks, Minne- 
sota, and from a point below Grand 
Forks in Grand Forks county, North 
Dakota, to Crookston, Minnesota. 
The proposed facilities will approxi- 
mate 198 miles in length. Applicant 
proposes to sell natural gas for resale 
and distribute natural gas in various 
cities and towns, and to various cor- 
porations, state institutions, and indi- 
viduals along the route of the proposed 
lines. With the exception of the 
towns of Fargo and Grand Forks, 
North Dakota, and Moorhead, Crook- 
ston, and East Grand Forks, Minne- 
sota, the two applications are not in 
conflict either as to route or communi- 
ties proposed to be served. 

Some mention should be made here 
to the corporate character of the North 
Dakota Company. This applicant re- 
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ceived its charter on December 9, 
1938, and is purportedly a codperative 
corporation. It was not possible to 
organize this company under the Co- 
operative Corporation Statute or the 
Rural Electric Administration Stat- 
ute of North Dakota, but certain fea- 
tures of its charter are stated to fol- 
low the codperative scheme. It is an- 
ticipated by the organizers of the com- 
pany that the consumer will benefit 
from the cooperative features. The 
articles of incorporation limit the pay- 
ment of dividends to a preferential 
dividend of $3 per year per share on 
the $50 par value preferred stock and 
80 cents per share a year on the $10 
par value common stock ; surplus prof- 
its may be used only for the declara- 
tion of dividends, the discharge of 
corporate indebtedness, the building 
up of a reserve for the retirement of 
property, or reducing the cost of nat- 


ural gas to the consumer through some 
plan of bill discount, rebates, rate re- 
ductions, etc. The company is capital- 
ized for $250,000 represented by 3,000 
shares of preferred stock of a par val- 
ue of $50 per share and 10,000 shares 
of common stock at a par value of $10 


per share. The paid-in capital stock 
of the company is $150. Each stock- 
holder is to have one vote, only, irre- 
spective of the number of shares of 
stock which that stockholder may hold. 
No indication of the manner of dis- 
posing of the common stock has been 
given. The record discloses that the 
present personnel of the company has 
had no experience in the operation ol 
a natural gas company. The record 
does not at present contain a sufficient 
showing as to the plans for operatio 
and management of the company. 
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The Commission's Jurisdiction in the 
Premises 


[1,2] Section 7(c) of the Natural 
Gas Act does not require that all con- 
struction or operation of facilities for 
the transportation or sale of natural 
gas in interstate commerce be under 
a certificate of public convenience and 
necessity issued by this Commission. 
The pertinent part of § 7(c) pro- 
vides : 

“No natural gas company shall un- 
dertake the construction or extension 
of any facilities for the transportation 
of natural gas to a market in which 
natural gas 1s already being served by 
another natural gas company 
or engage in transportation by means 
of any new or additional facilities or 
sell natural gas in any such market, 
unless and until there shall have first 
been obtained from the Commission a 
certificate that the present or future 
public convenience and necessity re- 
quire or will require such new con- 
struction or operation of any such fa- 
cilities or extensions thereof : 
(Italics ours. ) 

The statute sets forth one primary 
factor on which the Commission’s ju- 
risdiction rests: the facilities which 
are to be constructed or operated must 
be for the “transportation of natural 
gas to a market in which natural gas 
isalready being served by another nat- 
wal gas company.” 

The statute is not specific, however, 
as to the definition of that factor. It 
ga (oes not expressly define the word 
“market” or the phrase “market in 
which natural gas is already being 
served.” 

We feel that this word and phrase 
are not susceptible of precise and rigid 
definition which can be applied in all 
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cases but rather that these terms de- 
pend for their meaning upon the inde- 
pendent facts and circumstances pre- 
sented by each case. The capacity of 
existing pipe lines to serve proposed 
new territory; the availability of ade- 
quate financial resources to pay for 
proposed construction; the availabil- 
ity of adequate supplies of natural gas; 
the economic feasibility of the pro- 
posed extensions or new construction 
—all or some of these and other fac- 
tors may affect the delineation of what 
new or unserved area is within a 
“market,” and are properly matters 
for us to consider in our resolution of 
the jurisdictional problem. 

We do not feel that “market in 
which natural gas is already being 
served” can mean only those communi- 
ties in which there are presently exist- 
ing physical facilities for the transpor- 
tation or sale of natural gas. The leg- 
islative history of the Natural Gas Act, 
as manifested in the hearings, the re- 
ports of the House and Senate Com- 
mittees and the congressional debates, 
indicates clearly that Congress intend- 
ed the word “market” to imply an area 
or territory of undefined extent, bear- 
ing some reasonable relation to exist- 
ing pipe lines and other facilities for 
the transportation and sale of natural 
gas. 

Examination of the legislative his- 
tory of the act, as well as analysis of 
its provisions, indicates that Congress 
intended the word “market” to em- 
brace that territory within which a 
natural gas company can economically 
render adequate service by reasonable 
extensions of its facilities, having due 
regard, among other factors, to the 
sufficiency of its available reserves of 
natural gas. 
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In § 7(c) of the act, for example, 
we find the proviso that a natural gas 
company “may enlarge or extend its 
facilities for the purpose of supplying 
increased market demands in the ter- 
ritory in which it operates.” As the 
prohibitions of the act relate to “sales 
for resale,” this permission clearly 
comprehends extensions to unserved 
communities within the territory in 
which the company operates. 

It is important to note the statute 
does not give a natural gas company 
an unrestricted monopoly within such 
a market or territory. On the con- 
trary, it provides that, in passing on 
applications for certificates of con- 
venience and necessity, “the Commis- 
sion shall give due consideration to the 
applicant’s ability to render and main- 
tain adequate service at rates lower 
than those prevailing in the territory 
to be served, it being the intention of 
Congress that natural gas shall be sold 

at the lowest possible reason- 
able rate consistent with the mainte- 
nance of adequate service in the pub- 
lic interest.” 

Concrete illustrations may serve to 
clarify these general considerations. 
For example, a city presenting a rea- 
sonably desirable load may lie some 75 
miles from the present terminus of an 
existing pipe line. If such community 
could be economically served by ordi- 
nary extensions of existing facilities 
without impairing the service of pres- 
ent customers, it might reasonably be 
viewed as included within the market 
of the natural gas company owning 
such facilities. But the terrain sepa- 
rating the two points may be of such 
a character as would increase costs of 
constructing the proposed extension 
out of proportion to revenue to be an- 
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ticipated; or the intervening territory 
may be so thinly populated that the 
company could not reasonably antici- 
pate the addition to its system of any 
load other than in the town of eventual 
terminus, and the load there to be at- 
tached might not be sufficient by itself 
to warrant the extension. In either 
case such community could hardly be 
regarded as being located within the 
“market” of the company. 

On the other hand, a community 
might conceivably be immediately ad- 
jacent to territory now being served 
by a natural gas company but might 
not properly be considered as within 
the market which it serves or is capa- 
ble of serving. This might result from 
inadequate supplies of natural gas; 
from insufficient capacity of its pipe 
lines ; from inadequacy of financial re- 
sources to permit the company to fur- 
nish proper service to an additional 
community or from any other factor 
which might result either in imposing 
an “undue burden” on the existing 
company or impairing its ability to ren- 
der adequate service to its present 
customers. 

In this connection it may be said 
that while we do not believe that the 
plans, intentions, or purposes of an ex- 
isting natural gas company with re- 
gard to a new area or territory, as evi- 
denced by surveys or studies of such 
area, is by itself decisive of an asser- 
tion by the existing company that the 
area so surveyed or studied is includ- 
ed within its market, it is clear that 
such actions are at least evidence of 
the existing company’s regard of that 
new area as being located within its 
market. 

We have dwelt at length upon these 
considerations which affect the inter- 
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pretation of § 7 of the Natural Gas 
Act not only because of their impor- 
tance in the instant case, but also be- 
cause Of their bearing on applications 
for certificates of convenience and ne- 
cessity which may be filed hereafter. 


(a) Kansas Pipe Line & Gas Company 


The record before us shows that the 
Kansas Company, a Kansas corpora- 
tion authorized to do business in the 
state of Nebraska, presently owns and 
operates natural gas pipe lines extend- 
ing from the Rush county gas field in 
the state of Kansas into the state of 
Nebraska, and at present transports 
natural gas in interstate commerce 
from Kansas to Nebraska. Along the 
route of its pipe lines, which total ap- 
proximately 625 miles in length, the 
Kansas Company sells gas at whole- 
sale or retail in 53 communities, 17 of 
which are in Kansas, and the remain- 
der in Nebraska. 

The route of the facilities proposed 
to be constructed by the Kansas Com- 
pany has already been outlined. Sev- 
eral of the communities which the 
Kansas Company proposes to serve in 
Nebraska, South Dakota, and Minne- 
sota lie near existing termini or sales 
points along the existing facilities of 
the Northern Natural Gas Company. 
There are no physical connections for 
the transportation of natural gas to 
or the sale of natural gas in any of 
the communities proposed to be served 
by the Kansas Company. The North- 
en Natural Gas Company has sur- 
veyed or made studies of the possibil- 
ity or desirability of extending its fa- 
tilities to several of the towns proposed 
to be served by the Kansas Company. 
As to those towns in Nebraska, South 
Dakota, and Minnesota which appli- 
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cant proposes to serve, and which are 
either near termini of the Northern 
Natural’s present facilities or were the 
subject of study by that company for 
possible extension, it would appear 
that in the light of Northern Natural’s 
present available source of supply, its 
access to financial resources, the char- 
acter and quantity of the load avail- 
able in those communities, the effect 
that such extensions would have on 
the existing facilities of the company, 
those towns may properly be said to 
be within a market presently served by 
the Northern Natural Gas Company. 

The Kansas Company proposes to 
build a branch line from a point in 
Stevens county, Minnesota, northward 
to transport natural gas to, among 
others, the towns of Moorhead, Crook- 
ston, and East Grand Forks, located 
in western Minnesota, and Fargo and 
Grand Forks, located in eastern North 
Dakota. 

The Montana-Dakota Utilities Com- 
pany presently owns and operates a 
natural gas pipe line which transports 
natural gas from the Baker-Glendive 
gas field located in southeastern Mon- 
tana eastward to Bismarck, North Da- 
kota. This line was constructed un- 
der the authority of a certificate issued 
July 10, 1928, by the North Dakota 
Railroad Commission to the Montana- 
Dakota Power Company, a predeces- 
sor company of the Montana-Dakota 
Utilities Company. The certificate 
was assigned to the Montana-Dakota 
Utilities Company. 

The original certificate—or series 
of certificates—issued by the North 
Dakota Commission authorized the 
construction of a natural gas pipe line 
from Beach, North Dakota (on the 
Montana-North Dakota state line), to 
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Fargo, North Dakota (on the North 
Dakota-Minnesota state line). How- 
ever, the line was built only as far as 
Mandan and Bismarck, North Dako- 
ta, and the certificate for the addition- 
al construction east to Fargo, North 
Dakota, was allowed to lapse on its 
expiration in 1930. It appears that 
the depression occurring in those years 
and the consequent dislocation of 
economic conditions throughout the 
country, as well as in this area, sub- 
stantially influenced the abandonment 
of that portion of the construction ly- 
ing east of Mandan and Bismarck, 
which the certificates issued by the 
North Dakota Commission authorized. 

The Montana-Dakota Utilities 
Company has repeatedly surveyed the 
area represented by the five towns in 
North Dakota and Minnesota which 
the Kansas Company proposes to 
serve, and at one time in the recent 
past attempted unsuccessfully to se- 
cure the finances necessary to con- 
struct a project designed to transport 
natural gas to those towns from its 
present terminus at Mandan and Bis- 
marck. The supply of natural gas 
available to the Montana-Dakota Util- 
ities Company is ample to provide for 
service in those towns should they be 
attached. The present Montana-Da- 
kota Utilities Company line from the 
Montana gas fields to Mandan, North 
Dakota, is built and designed to oper- 
ate under 500 pounds pressure and is 
at present actually operated at 150 
pounds pressure. The line is not pres- 
ently used to capacity and possesses 
sufficient capacity to serve the area ly- 
ing east of Bismarck and Mandan. 
From the present terminus of the 
Montana-Dakota Utilities line at Bis- 
marck to Fargo, North Dakota, there 
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are other communities which would 
naturally be served by such a pipe line 
as the company originally contemplat. 
ed constructing. 

It is true that none of these five con- 
troverted towns presently enjoys nat- 
ural gas service. As has been indicat- 
ed, the phrase “market in which nat- 
ural gas is already being served by an- 
other natural gas company” cannot 
reasonably be interpreted as meaning 
only those communities in which there 
are presently existing physical facili- 
ties for the service of natural gas. 
Rather the phrase “market in which 
natural gas is already being served by 
another natural gas company’’ lends 
itself readily to a meaning which has 
regard for those many and varied fac- 
tors we have discussed heretofore, all 
of which are to be viewed in the light 
of the facts and circumstances of each 
particular case as it arises. 

In the light of the foregoing we 
find that the Kansas Pipe Line & Gas 
Company is engaged in the transpor- 
tation of natural gas in interstate com- 
merce and the sale in interstate com- 
merce of natural gas for resale, and 
is a natural gas company within the 
meaning of the Natural Gas Acct; that 
the Kansas Pipe Line & Gas Company 
proposes to undertake the construction 
or extension of facilities for the trans- 
portation of natural gas to a market 
or markets in which natural gas is al- 
ready being served by another natural 
gas company or natural gas compa- 
nies. Accordingly, the jurisdiction of. 
the Commission under § 7(c) of the 
Natural Gas Act attaches to the con- 
struction or extension of facilities 
proposed by the Kansas Pipe Line & 
Gas Company. 
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(b) North Dakota Consumers Gas 
Company 


The route of the facilities proposed 
to be constructed by this applicant has 
already been discussed. The North 
Dakota Company proposes to serve 
natural gas to the same five cities and 
towns in eastern North Dakota and 
western Minnesota as are contempla- 
ted to be served by the Kansas Com- 
pany. We have concluded that the 
proposed construction of facilities by 
the Kansas.Company to serve those 
five communities constituted a pro- 
posed construction or extension of fa- 
cilities to a market in which natural 
gas is already being served by another 
natural gas company. For the same 
reasons we feel that the construction 
or extension of facilities for the trans- 
portation of natural gas to these five 
towns by the North Dakota Company 


constitutes a proposed construction or 
extension of facilities to a market in 
which natural gas is already being 
served by a natural gas company. The 
fact that the North Dakota Company 
will buy its natural gas from the Mon- 


tana-Dakota Utilities Company at 
Mandan, North Dakota, and will build 
a line which, for all intents and pur- 
poses, is identical with the line origi- 
nally contemplated by the Montana- 
Dakota Utlities Company in 1928 (at 
least so far as construction and serv- 
ice east from Mandan to Fargo is con- 
cerned) serves to substantiate our con- 
clusion. 

The North Dakota Consumers Gas 
Company is a natural gas company 
within the meaning of the Natural Gas 
Act. The company was organized on 
December 9, 1938, to acquire, own, 
and operate natural gas pipe lines and 
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distribution systems for the sale of 
natural gas at wholesale and retail, to 
produce and purchase natural gas and 
to engage in certain other matters in- 
cident to the carrying on of a natural 
gas public utility business. The com- 
pany does not at present own or oper- 
ate any facilities for the transporta- 
tion or sale of natural gas although it 
does hold a contract with the Mon- 
tana-Dakota Utilities Company for 
the purchase of natural gas from the 
latter company at Mandan, North Da- 
kota, which natural gas the Montana- 
Dakota Utilities Company produces in 
Montana and transports to Mandan, 
North Dakota. 

Section 7(c) of the Natural Gas 
Act not only inhibits construction of 
facilities by a natural gas company to 
a market already served except under 
a certificate issued by the Commission, 
but also inhibits the engaging in trans- 
portation by a natural gas company by 
means of any new or additional facili- 
ties, or the selling of natural gas by a 
natural gas company in a market al- 
ready served, except under a certifi- 
cate granted by the Commission. It 
is obvious that the congressional in- 
tent was to prohibit construction and 
use of proposed new facilities which 
would enter a market already served 
by a natural gas company except un- 
der a certificate granted by the Com- 
mission. 

Accordingly, with regard to the 
North Dakota Consumers Gas Com- 
pany, we find that the said company 
is authorized by charter to construct 
the facilities for which a certificate is 
sought; that it is a natural gas com- 
pany within the meaning of the Nat- 
ural Gas Act; that the construction 
and operation of the facilities proposed 
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to be undertaken by the North Da- 
kota Company will be for the trans- 
portation of natural gas to, and the 
sale of natural gas in, a market in 
which natural gas is already being 
served by another natural gas com- 
pany. Accordingly, the jurisdiction 
of the Commission under § 7(c) of 
the Natural Gas Act attaches to the 
construction and proposed use of the 
facilities contemplated by the North 
Dakota Company. 


The Sources of Supply Available to 
the Applicants 


[3] Weare of the opinion that ap- 
plicants who contend that “public con- 
venience and necessity” requires or 
will require the construction of facili- 
ties for the transportation of natural 
gas must show that they possess a sup- 
ply of natural gas adequate to meet 
those demands which it is reasonable 
to assume will be made upon them. It 
is obvious that the public convenience 
and necessity would not be served by 
certificating an applicant who had an 
insufficient supply of the product 
which it proposes to make available to 
the public. Cf. Incorporators of Serv- 
ice Gas Co. v. Public Service Commis- 
sion (1937) 126 Pa. Super. Ct. 381, 
190 Atl. 653. 


(a) Kansas Pipe Line & Gas Company 


The Kansas Company proposes to 
secure its supply of natural gas from 
the Hugoton gas field located for its 
major part in the southwestern corner 
of the state of Kansas. This field 
which lies almost directly north of the 
Texas Panhandle field is extremely 
large, being approximately 125 miles 
in length and averaging 35 miles in 
width. Competent evidence has been 
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adduced to the effect that the field has 
over 2,000,000 acres of proven acre- 
age of which 1,600,000 are located in 
Kansas. 

Using recognized methods of deter- 
mining gas reserves, competent wit- 
nesses have estimated the original nat- 
ural gas reserves in place, less an aban- 
donment pressure of 25 pounds gauge 
at the well head, at approximately 7,- 
893,500 cubic feet per acre, or a total 
reserve of available gas for the entire 
field of more than 17 trillion cubic 
feet. 

The Kansas Company proposes to 
secure its supply of natural gas from 
the Hugoton field through the medium 
of the firm of Hagy, Harrington, and 
Marsh, a copartnership which owns 
gas lands, leases, and wells and pro- 
duces natural gas in the Hugoton and 
other fields. There is evidence to the 
effect that this copartnership owns 
approximately 302,000 acres of prov- 
en gas lands in the Hugoton fields and 
the Texas-Oklahoma Panhandle. 

Though there is not at present a 
firm contract in existence between the 
Kansas Company and Hagy, Harring- 
ton, and Marsh for the sale and pur- 
chase of natural gas, the terms of that 
contract have been agreed upon be- 
tween the parties. The proposed con- 
tract will be between the applicant as 
buyer and the Texokan Corporation 
as seller with performance thereof by 
the latter fully guaranteed by the part- 
nership of Hagy, Harrington, and 
Marsh as producers. Though the 
Texokan Corporation has not as yet 
been formed, it is contemplated that 
that corporation will be formed to act 
as an operating company and seller in 
connection with this contract if the 
demand therefor arises. The seller 


332 





RE KANSAS PIPE LINE & GAS CO. 


and producer will guarantee that dur- 
ing the term of the contract in excess 
of 160,000 acres of proven acreage in 
the field will be dedicated to the needs 
of the Kansas Company. The contract 
will continue in force until January 1, 
1960. The Kansas Company will pay 
4 cents per thousand cubic feet as the 
price for gas at the mouth of the well 
and an additional 4 cent per thousand 
cubic feet for transportation and de- 
livery of gas by the seller to a deliv- 
ery point specified in the proposed con- 
tract. There is competent, uncontra- 
dicted evidence in the record to the ef- 
fect that the natural gas reserves un- 
derlying this acreage total some 1,280 
billion cubic feet. This appears from 


the evidence of record to be more than 
ample to provide the Kansas Company 
with a supply of natural gas which will 
serve its demands within the market 
now under consideration for approxi- 


mately fifty years. 

[4] Conceding that there is an 
ample reserve of natural gas available 
to the Kansas Company, we are not 
unmindful of the fact that as yet no 
firm commitment between the owners 
or potential producers of that reserve 
and the Kansas Company is in exist- 
ence which would specifically dedicate 
that reserve to the Kansas Company. 
We could not issue an unconditional 
certificate of public convenience and 
necessity nor authorize the issuance of 
such an unconditional certificate until 
we had received assurance in the form 
of a contract satisfactory to us that 
the reserve of natural gas purportedly 
available to the Kansas Company is 
actually available upon firm commit- 
ment. 

With regard to this matter of the re- 
serves of natural gas of the Kansas 
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Pipe Line & Gas Company, we find 
therefore: that the Kansas Company 
intends to procure its supply of natural 
gas from the Hugoton gas field lo- 
cated in southwestern Kansas; that 
the copartnership of Hagy, Harring- 
ton, and Marsh have under lease ap- 
proximately 302,000 acres of proven 
natural gas lands in the Hugoton field ; 
that Hagy, Harrington, and Marsh, 
the Texokan Corporation (to be or- 
ganized and whose activities will be 
guaranteed by Hagy, Harrington, and 
Marsh), the Kansas Pipe Line & Gas 
Company and Stanley Marsh, Jr., pro- 
pose to execute a contract whereby 
there will be dedicated to the Kansas 
Pipe Line & Gas Company approxi- 
mately 160,000 acres of gas lands now 
held in trust by Stanley Marsh, Jr., 
for Hagy, Harrington, and Marsh; 
that the reserves of natural gas under- 
lying the aforementioned 160,000 acres 
approximate 1,280,000,000,000 cubic 
feet of natural gas; that if such re- 
serve of natural gas were available to 
the Kansas Pipe Line & Gas Company, 
it would adequately meet the rea- 
sonably-to-be-anticipated needs of the 
Kansas Pipe Line & Gas Company for 
a period approximating fifty years; 
that it is essential that a firm contract 
committing such reserve to the exclu- 
sive use of the Kansas Pipe Line & Gas 
Company be presented to this Com- 
mission for its further consideration 
and approval before any certificate of 
public convenience and necessity could 
issue to the Kansas Pipe Line & Gas 
Company and before we could ulti- 
mately find that the present or future 
public convenience and necessity re- 
quires or will require the construction 
and operation of the proposed facili- 
ties. 
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(b) The North Dakota Consumers 
Gas Company 


The North Dakota Company in- 
tends to secure its supply of natural 
gas by purchase from the Montana- 
Dakota Utilities Company at a point 
of connection between the pipe lines 
of the two companies located near 
Mandan, North Dakota, the point of 
origination of the North Dakota Com- 
pany’s proposed line. Purchase is 
to be made under a contract execut- 
ed by the parties on December 24, 
1938. 

Under the terms of this contract 
the parties agree that the entire de- 
mand of the North Dakota Company 
will be furnished by the Montana-Da- 
kota Utilities Company. The North 
Dakota Company will pay 14 cents per 
thousand cubic feet for gas purchased 
under the contract until January 1, 


1944, and so long thereafter as gas is 
supplied from the so-called Cedar 
Creek Anticline or Baker field located 


in Montana. If the Montana-Dakota 
Utilities Company determines that it 
is necessary to construct a line to the 
Bowdoin gas field and such line is con- 
structed, the price for gas at Mandan 
will thereafter increase to a rate of 16 
cents per thousand cubic feet. Under 
the terms of the contract the North 
Dakota Company is given the option 
of making tender of 50 per cent of 
the monthly purchase price due for 
gas used under the contract in the form 
of certificates of indebtedness bearing 
dates of their issue and payable on or 
before January 1, 1959, the certifi- 
cates to bear 5 per cent interest per 
annum. The North Dakota Company 
is to execute to the Montana-Dakota 
Utilities Company a good and valid 
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mortgage to secure payment of said 
certificates and such lien is to be con- 
sidered junior only to whatever obli- 
gations applicant may incur in secur- 
ing funds to cover the cost of building 
its proposed facilities. The maximum 
amount of indebtedness to be secured 
by this mortgage and for this purpose 
is $2,800,000. Pursuant to this con- 
tract the North Dakota Company 
agrees that all salaries and remunera- 
tions of its officers and directors shall 
be fixed in an amount satisfactory to 
the Montana-Dakota Utilities Com- 
pany and that the North Dakota Com- 
pany will not directly or indirectly de- 
clare or pay any dividends upon any 
class of its capital stock without the 
approval of the Montana-Dakota Util- 
ities Company. Unless this contract 
terminates on July 15, 1940, by reason 
of the failure of the North Dakota 
Company to begin construction of its 
proposed facilities, the contract is to 
be in force and effect until July 1, 
1959. 

The sources of gas available to the 
Montana-Dakota Utilities Company 
from which they will meet the de- 
mands of the North Dakota Company 
are in the so-called Baker and Bow- 
doin fields, located primarily in the 
state of Montana. 

The Baker field, the immediate 
source of supply, has a designated pro- 
ductive area of approximately 134,000 
acres. Of the 135 wells presently in 
the field 94 are owned by the Mon- 
tana-Dakota Utilities Company. The 
field is presently unitized and the unit 
operator is the Montana-Dakota Com- 
pany. That company owns or con- 
trols by lease approximately 100,000 
acres of the 133,112 acres contained 
in the unit operating plan. Competent 


334 




























of said 
be con- 
er obli- 
1 secur- 
uilding 
iximum 
secured 
purpose 
1iS con- 
ompany 
nunera- 
rs shall 
tory to 
_ Com- 
a Com- 
ctly de- 
on any 
out the 
a Util- 
ontract 
reason 
Dakota 
| of its 
t is to 
July 1, 


to the 
mpany 
he de- 
mpany 
Bow- 
in the 


1ediate 
d pro- 
34,000 
itly in 
Mon- 
. The 
ie unit 
Com- 
r con- 
0,000 
tained 
petent 


RE KANSAS PIPE LINE & GAS CO. 


witnesses using accepted methods of 
test have estimated the present re- 
serves of natural gas available in the 
Baker field at 267,000,000,000 cubic 
feet of natural gas. 

The Bowdoin field to which the 
Montana-Dakota Utilities Company 
plans to connect its present facilities 
leading into Bismarck or Mandan, 
North Dakota, is located in northeast- 
en Montana and comprises some 
210,041 acres of productive area. The 
company controls some 61,000 acres 
in this field. Again competent wit- 
nesses using accepted methods of test 
have estimated the present reserves of 
the Bowdoin field at 336,364,000,000 
cubic feet, There is evidence to the 
effect that there is no waste in either 
of the two fields. Though the Bow- 
doin field is not unitized at the pres- 
ent time, it is planned to unitize the 
field before the expiration of 1939. 
Considering known and ascertainable 
withdrawals, the reserves of natural 
gas in the two fields as of January 1, 
1939, total between 602,000,000,000 
to 605,000,000,000 cubic feet of nat- 
ural gas. 

Having regard for current with- 
drawals from the Baker field alone, it 
would appear that even with the addi- 
tion to those current withdrawals of 
the demands of the North Dakota 
Company the natural gas reserves of 
this field would supply the applicant’s 
demands for a period of approximate- 
lytwenty years. If the reserves of the 


Bowdoin field also become available to 


the North Dakota Company, it would 
appear that the combined reserves of 
the two fields would satisfy applicant’s 
demands for a period in excess of 
forty years. 
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Reverting to the purchase contract 
between the applicant and the Mon- 
tana-Dakota Utilities Company, we 
note the provision therein for an auto- 
matic increase in the price of gas to 
be paid by the North Dakota Com- 
pany if the Montana-Dakota Utilities 
Company constructs the proposed ex- 
tension to the Bowdoin field. There 
is nothing in the record to bear out 
the reasonableness of this automatic 
increase. We do not know if the pro- 
posed extension will be solely for the 
use of the applicant, nor do we know 
whether if that is true the proposed in- 
crease in price bears any reasonable 
relation to the cost of constructing or 
operating that extension. For all that 
is apparent in the record, that exten- 
sion may serve other demands upon 
the system of the Montana-Dakota 
Utilities Company than those of the 
North Dakota Company, but the cost 
thereof is to be paid solely by the 
North Dakota Company. Attention 
is directed to the fact that the pro- 
posed increase in rate is subject to our 
jurisdiction under applicable provi- 
sions of the Natural Gas Act. Appli- 
cant and the Montana-Dakota Utilities 
Company must take appropriate steps 
in the future to secure our approval of 
that increase if and when it is sought 
to put same into effect, and nothing 
we have said herein is to be construed 
in any manner as approval of this in- 
crease or of the present rate (14 cents 
per thousand cubic feet) set forth in 
that contract. 

Accordingly, with regard to the re- 
serves of natural gas available to the 
North Dakota Consumers Gas Com- 
pany, we find: that the North Dakota 
Consumers Gas Company intends to 
secure its supply of natural gas by pur- 
30 P.U.R.(N.S.) 
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chase from the Montana-Dakota Utili- 
ties Company at or near Mandan, 
North Dakota, pursuant to the terms 
of a contract entered into between the 
parties on December 24, 1938; that 
the Montana-Dakota Utilities Com- 
pany will secure natural gas for deliv- 
ery under that contract from the Ba- 
ker and Bowdoin gas fields located 
principally in the state of Montana; 
that the total reserves of natural gas 
presently in those two fields are about 
600,000,000,000 cubic feet of natural 
gas, that the Baker field is unitized and 
that the unit operator thereof is the 
Montana-Dakota Utilities Company ; 
that the Montana-Dakota Utilities 
Company plans an extension from its 
main line at Mandan, North Dakota, 
to and connecting with the Bowdoin 
field; that the reserves of natural gas 
available in the Baker field would serve 
the reasonably-to-be-anticipated needs 
of the applicant for a period in excess 
of twenty years and that if the reserves 
of natural gas in both fields were avail- 
able to the applicant, those reserves 
would serve applicant satisfactorily for 
a period in excess of forty years; that 
nothing contained herein shall be con- 
strued as approval by us of that fea- 
ture of the purchase contract of De- 
cember 24, 1938, between the North 
Dakota Consumers Gas Company and 
the Montana-Dakota Utilities Com- 
pany which provides for the automat- 
ic increase in the price to be paid there- 
under for natural gas; that nothing 
contained herein shall be construed as 
approval of the present price to be 
paid for natural gas by the North Da- 
kota Consumers Gas Company under 
the terms of the purchase contract of 
December 24, 1938. 
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Potential Customers 


We believe that applicants who con 
tend that public convenience and ne 
cessity require or will require the con 
struction and operation of facilitie; 
for the transportation and sale of nat 
ural gas should show, among othe 
things, that there exist in the territo 
proposed to be served customers whd 
can reasonably be expected to use suc 
natural gas service. 

In the instant proceedings neithe 
applicant has submitted to us any fir 
contract providing for the sale of nat 
ural gas by it. We do not think that 
this fact forecloses our consideration 
of the subject of whether there are 
proposed customers who may reason 
ably be expected to be served by the 
applicants. It is the testimony of wit 
nesses who are men of long experience 
in the operation of the natural ga 
business that it is not the practice in 
that industry when contemplating an 
extension into a territory where there 
are no physical connections for the sale 
of natural gas to attempt to secure 
firm commitments from prospective 
customers. The line is started or laid 
and customers are then attached. We 
see no reason to require applicants be- 
fore us to submit firm commitments 
for the sale of natural gas in all cas- 
es; it is, we feel, enough if applicants 
show that, on the basis of experience 
in similar territory, there are reason- 
able grounds for anticipating that cus- 
tomers will be attached to the proposed 
facilities. This approach, we feel, has 
regard for the practical experience of 
the natural gas industry and does not 
jeopardize the public interest. 

In the instant cases applicants pro- 
pose to sell natural gas along the route 
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of their proposed facilities to distri- 
bution companies for resale for domes- 
ic, commercial, industrial, and other 
yses. Applicants intend to sell direct- 
ly from their proposed facilities to in- 
dustrial customers, and the North Da- 
kota Company also anticipates that it 
will directly engage in the distribution 
of natural gas to other consumers in 
certain communities along its proposed 
route. The Kansas Company antici- 
pates that it will sell natural gas 
on the Mesabi and Cuyuna ranges in 
Minnesota for use in the beneficiation 
of iron ore and for use in the extrac- 
tion of high-grade manganese from 
@ manganiferous ores. 

As regards potential domestic and 
commercial customers who may at- 
tach to the proposed facilities either 
directly or indirectly, both applicants 
have predicated their estimates on the 
basis of an approximate potential at- 
tachment at the end of the fifth year 
of operations of one in every five per- 
sons of population along the proposed 
routes. The population in the area to 
be traversed by the proposed facilities 
of the Kansas Company is estimated 
at approximately 370,106 persons. 
That of the area proposed to be reached 
by the North Dakota Company is esti- 
mated at approximately 87,439 per- 
sons. The Kansas Company estimates 
that at the end of its fifth year of op- 
erations it will have attached approxi- 
mately 85 per cent of the total poten- 
tial saturation. The North Dakota 
Company estimates that at the end of 
its fifth year of operations it will have 
attached approximately 80 per cent of 
the total potential saturation. 

With regard to industrial consum- 
ers to be served directly or indirectly 
by the applicants, their estimates do 
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not appear to be unreasonable, and in 
the case of the Kansas Company make 
little or no allowance for the sale of 
natural gas for use in the new process- 
es contemplated on the Mesabi and 
Cuyuna ranges. 

For the present we are concerned 
only with the reasonableness of the ap- 
plicants’ estimates. The testimony 
shows that these estimates were based 
upon reasonably careful study of the 
conditions and circumstances existing 
in the towns proposed to be served. 
Allowances have been made for the 
existence of manufactured gas plants 
in certain of the communities. Com- 
parisons and studies of the existing 
lines of other natural gas companies 
operating in territory, areas, or com- 
munities reasonably comparable to 
that proposed to be served by the ap- 
plicants have been made. Accepted 
principles of operations in the natural 
gas industry have been observed. 


Estimated Sales and the Physical 
Characteristics of the Facilities 
Proposed. 


[5] We believe that applicants 
must show that the facilities for which 
they seek a certificate are adequate to 
render a full and complete public serv- 
ice in the territory proposed to be 
served. If applicants propose to trans- 
port natural gas to areas in which 
there are no present physical facilities 
for the transportation and sale of nat- 
ural gas, it is only reasonable to de- 
mand that applicants show that the fa- 
cilities which they propose to construct 
are capable of meeting the demands 
for natural gas which it is reasonable 
to expect will arise. Since in the in- 
stant proceedings we are dealing not 
with actual experience but with a rea- 
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sonably-to-be-expected experience, we 
must again consider the estimated de- 
mand for natural gas—the estimated 
sales of natural gas—and against that 
factor appraise the capacity and physi- 
cal character of the facilities the ap- 
plicants propose to construct. 


(a) North Dakota Consumers Gas 
Company 


The North Dakota Company esti- 
mates that at the end of the fifth year 
of operations it will have approxi- 
mately 14,000 domestic and commer- 
cial customers attached to its system. 
The North Dakota Company estimates 
that at the end of the fifth year of op- 
erations the average annual consump- 
tion per meter per average domestic 
and commercial consumer will be 250,- 
000 cubic feet. Accordingly, the 
North Dakota Company estimates 
that its annual gross sales of natural 
gas for domestic and commercial pur- 
poses will be 3,500,000,000 cubic feet. 
The applicant estimates that at the 
same period its annual industrial sales 
will average 1,400,000,000 cubic feet 
and that its special class of sales known 
as “state sales” will average around 
400,000,000 cubic feet annually. The 
total estimated annual sales of the 
company at the end of the fifth year 
of operations will approximate 5,300,- 
000,000 cubic feet. 

In making this estimate the appli- 
cant has relied substantially upon the 
experience of the Montana-Dakota 
Utilities Company in connection with 
its operations in territory appearing 
reasonably comparable to that pro- 
posed to be served by the applicant 
and upon studies of this prospective 
territory made by the Montana-Dako- 
ta Utilities Company. The primary 


territory proposed to be served by the 
applicant company lies in the so-called 
Red River valley of North Dakota 
and Minnesota. Economic conditions 
in that area are generally better than 
those in the territory in western North 
Dakota presently served by the Mon- 
tana-Dakota Utilities Company, al- 
though in many other respects they 
are comparable. Though the 250. 
000 cubic feet per customer consump- 
tion estimated by the applicant is high- 
er than the consumption per customer 
actually experienced by the Montana- 
Dakota Company over its present fa- 
cilities, the difference in economic con- 
ditions in territory served would ap- 
pear to justify the higher estimate of 
applicant. We feel that the methods 
used by the applicant in making its 
estimate of sales and demand have 
been reasonable and that the applicant 
may reasonably expect to experience 
the results estimated by it. 

The North Dakota Company pro- 
poses to construct a 12-inch line from 
its point of connection with the sys- 
tem of the Montana-Dakota Utilities 
Company at Mandan to Fargo, North 
Dakota. From Fargo to Grand 
Forks, North Dakota, the proposed 


line will be a 10-inch line and the ex- § 


tension from Grand Forks to Crook- 
ston, Minnesota, will be a 6-inch line. 
The applicant proposes to construct 
the line so that it can be operated up 
to 500 pounds pressure. 

Assuming that the demand upon 
these facilities at the end of the fifth 
year of operation is to be as estimated 
by the applicant, competent witnesses 
using recognized methods of calculat- 
ing pipe-line capacities have testified 
that the capacity of the proposed facili- 
ties in all divisions is adequate to meet 
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fhe anticipated: demand. This testi- 
nony is not controverted. There is 
widence to the effect that the present 
facilities of the Montana-Dakota 
Utilities Company, originally con- 
¢ructed with a view to extension to 
the territory sought to be served by 
the applicant are equipped to operate 
mder 500 pounds pressure, but that 
they are actually presently operating 
wnder only 150 pounds pressure and 
that these facilities have the capacity 
to meet the additional demands to be 
jlaced upon them by the anticipated 
attachment of the North Dakota Com- 
pany. This testimony also is uncon- 
troverted. 

Accordingly, with regard to this 
matter we find that: the North Da- 


kota Consumers Gas Company has es- 
timated that at the end of its fifth year 
of operations it will sell approximate- 
ly 5,400,000,000 cubic feet of gas for 


al purposes; that this estimate was 
attived at by the use of reasonable 
methods ; that the capacity of the fa- 
cilities proposed to be constructed by 
the North Dakota Consumers Gas 
Company will be adequate to meet rea- 
sonably-to-be-anticipated demands. 


(b) Kansas Pipe Line and Gas 
Company 


During the course of the hearing on 
this application no matter was more 
thoroughly inquired into than the mat- 
ter of the capacity of the facilities pro- 
posed by the Kansas Company to meet 
the demands which it was reasonable 
to anticipate would be made upon it. 
Applicant has estimated that it will 
have sales in excess of 20,000,000,000 
cubic feet a year at the end of the fifth 
year of operations. 

We believe that this estimate is con- 
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servative and for consideration of the 
matter here involved may justifiably 
be increased. Applicant has estimated 
annual indusirial sales on the Mesabi 
and Cuyuna ranges at approximately 
1,800,000,000 cubic feet of natural 
gas at the end of the fifth year of op- 
erations. This figure or estimate is 
predicated only upon the amount of 
boiler fuel now used on the iron 
ranges. This estimate makes no sub- 
stantial allowance for the utilization 
of natural gas in either the beneficia- 
tion of iron ore or the manganese re- 
covery process. Yet the record shows 
that the moving parties behind appli- 
cant’s proposal—persons of long ex- 
perience with the magnetic roasting 
process and persons who will be vital- 
ly interested in this project financially 
and from the standpoint of the utiliza- 
tion of natural gas in the magnetic 
roasting process—are of the firm be- 
lief that natural gas can be economi- 
cally and feasibly utilized in that proc- 
ess. 

Further it would appear that appli- 
cant’s estimates of domestic sales is 
below that which can reasonably be 
anticipated. This results from appli- 
cant’s low estimate for potential house- 
heating customers. Whereas appli- 
cant estimates those customers will be 
from 30 to 40 per cent of the potential 
number of domestic customers for the 
entire system, such an estimate is not 
in accord with the actual experience of 
operating natural gas companies serv- 
ing in areas which can reasonably be 
compared to that proposed to be served 
by the applicant. Using the experi- 
ence of other companies similarly sit- 
uated as a guide, applicant’s estimate 
for this type of service could be in- 
creased from an estimate of 30 to 40 
30 P.U.R.(N.S.) 
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per cent to 50 per cent of the potential 
domestic customers. Using applicant’s 
own estimates of the total number of 
potential domestic customers and ap- 
plicant’s estimated consumption per 
customer per meter for house-heating 
purposes the increase to 50 per cent 
saturation of the total potential satu- 
ration would amount in an increase in 
estimated sales for domestic purposes 
of 686,355,000 cubic feet for the fifth 
year’s operations. Applicant has not 
reflected in its estimate of sale the at- 
tachment of business in small towns 
along its route, yet it has been testi- 
fied that attachment in that character 
of town is relatively substantial. 


There are conflicting estimates of 
the capacity of the facilities as present- 
ly designed. From a review of the 
evidence presented and having regard 
to the qualifications of the witnesses 
testifying and the methods employed 


by them in estimating the capacity of 
these facilities, it would appear that 
the capacity of a 16-inch line with 
compressor stations spaced 100 miles 
apart operating at a 300-pound inlet 
pressure and an outlet pressure of 800 
pounds—and these are the plans pre- 
sented by applicant—is approximately 
94,000,000 cubic feet a day. It should 
be noted that this estimate of capacity 
at 94,000,000 cubic feet per day is an 
estimate of a witness presented by the 
Montana-Dakota Utilities Company, 
the intervener opposing the granting 
of the application of the Kansas Com- 
pany. 

However, it is upon the question of 
the peak-day demand per customer that 
the greatest controversy arises. This 
estimated demand averages from 1,- 
000 cubic feet per customer to 2,800 
cubic feet per customer. It is regret- 
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ted that the record does not contain 
more thorough study of the questio 
of estimated peak-day demand for ay 
plicant’s proposed system. The estj 
mate of 1,000 cubic feet per custome 
appears too low when we compare thi 
figure to the known experience of oth 
er natural gas companies operating ig 
territory comparable to that proposed 
to be served by the Kansas Company 
The record discloses that the estimatg 
of 2,800 cubic feet per customer wa: 
arrived at by a comparison of the ter 
ritory proposed to be served by thé 
applicant with a territory where suc 
a demand was experienced. But the 
record also discloses that economic 
conditions between the two territories 
were so diverse as to make it unrea 
sonable to ascribe to customers in the 
proposed territory a peak-day deman 
experienced by customers in the known 
economically prosperous region. 


A witness for the applicant who is 
well qualified has estimated the peak- 
day demand per customer at approxi- 
mately 1,333 cubic feet. This figure 
appears to us to be the minimum which 
can be adopted. It is a figure arrived 
at as a result of past experience on 
lines comparable to that proposed to 
be operated by the Kansas Company} 
in territory that may reasonably be 
compared. Adoption of this figure 
would give a peak-day demand of 96,- 
746,000 cubic feet. This we feel is 
the minimum figure that can be used. 

Applicant has attempted to resolve 
the apparent lack of capacity of its fa- 
cilities by urging before us that the 
peak-day demand may be controlled in 
actual operation by three possible 
methods. The first is to increase the 
operating pressure on the line to 1,000 
pounds and thus increase capacity to 


340 





‘ontain 


RE KANSAS PIPE 


00,000,000 to 120,000,000 cubic feet 
wt day depending on the horsepower 
sed. But applicant was unable to 
wttress this purely hypothetical pres- 
re increase with evidence of the suc- 
ssful practical operations of such 
igh pressures. Experimentation with 
weh high pressures is presently being 
onducted on a small line some 90 
niles in length in West Virginia but 


@eyond this isolated experimental case 


aio evidence of successful operation at 


lh pressures has been presented. 


GaVe do not believe applicant has made 


nlequate showing of the practicability 


Gf this method. 


sible 
> the 
000 
y to 


Applicant also suggests that it can 
ontrol its maximum peak-day demand 
y attaching large commercial and in- 
ustrial customers on an interruptible 
asis. With the exception of the po- 
ential load to be attached on the iron 
ore ranges, applicant probably will not 
attach any really large industrial us- 
ts. Applicant’s greatest load will ap- 
parently come from a class of custom- 
ts who experience has proven cannot 
te attached on an interruptible basis. 
ltis doubtful, in view of these facts 
which are amply supported by evi- 
dence in the record, whether this meth- 
od of controlling peaks is feasible. 


Finally applicant suggests that it 
will be able to control its maximum 
peak-day demands by the maintenance 
of existing manufactured gas plants 
ty distribution companies for use on 
tays of high demand for purposes of 
knocking off the peak. While we do 
not reject the general theory proposed 
by applicant, no evidence has been sub- 
mitted showing the willingness of dis- 
tribution companies to agree to this 
fetention and we are constrained to 
conclude that there are serious doubts 
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as to the validity of this proposal. 

It would appear then that appli- 
cant’s system cannot be found to pos- 
sess a capacity sufficient to meet the 
estimated peak-day demand which can 
reasonably be said to be anticipated. 
This conclusion, however, is predicat- 
ed upon the proposed construction of 
a system to serve the entire area or 
territory proposed by applicant, in- 
cluding the five towns in eastern North 
Dakota and western Minnesota pro- 
posed to be served by the North Da- 
kota Consumers Gas Company and 
certain other towns on applicant’s pro- 
posed branch line extending northwest 
from a point in Stevens county, Min- 
nesota (Fergus Falls and Brecken- 
ridge, Minnesota, and Wahpeton, 
North Dakota). 

While the record does not affirm- 
atively show the maximum peak daily 
demand to be anticipated in those 
towns, the record does disclose facts 
with regard to the estimated annual 
sales to be anticipated in that terri- 
tory, the number of potential custom- 
ers therein, the nature and estimated 
extent of their demands, and the char- 
acter of the territory from the stand- 
point of utilization of or demand for 
natural gas. In the light of these fac- 
tors, it would appear reasonable to con- 
clude that if the maximum peak-day 
demand of the area discussed above 
were to be deducted from the already 
ascertained minimum capacity require- 
ment of 96,746,000 cubic feet per day 
which must be met by the Kansas Com- 
pany if it is to serve the entire terri- 
tory proposed by it, the remaining 
maximum day demand of the terri- 
tory remaining to be served by the 
Kansas Company would be well with- 
30 P.U.R.(N.S.) 
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in the 94,000,000 cubic feet capacity 
of the facilities proposed to be con- 
structed by the Kansas Company. 


Accordingly, we find that: the ca- 
pacity of the facilities proposed to be 
constructed by the Kansas Pipe Line 
& Gas Company is a maximum of ap- 
proximately 94,000,000 cubic feet per 
day the estimated peak-day demand to 
be reasonably anticipated by the Kan- 
sas Pipe Line & Gas Company for the 
entire territory which it proposes to 
serve is a minimum of approximately 
96,746,000 cubic feet per day; the fa- 
cilities proposed to be constructed by 
the Kansas Pipe Line & Gas Com- 
pany are not adequate to meet that 
maximum peak daily demand which 
it is reasonable to anticipate will arise 
throughout the entire territory pro- 
posed to be served; if service to the 
towns of Fergus Falls, Breckenridge, 
Moorhead, Crookston, and _ East 
Grand Forks, Minnesota, and Wahpe- 
ton, Fargo, and Grand Forks, North 
Dakota, is eliminated from the pro- 
posal of the Kansas Pipe Line & Gas 
Company, the capacity of the remain- 
ing facilities proposed to be construct- 
ed by said company will be adequate to 
meet the reasonably-to-be-anticipated 
demands in that remaining territory 
which the applicant proposes to serve. 


Financing of the Proposed Projects 
[6-8] 


We believe that applicants 
for certificates of convenience and ne- 
cessity should show that they possess 


adequate financial resources with 
which to construct the facilities for 
which certificates are sought. Other 
regulatory Commissions have denied 
applications for certificates where the 
applicants have been unable to show 
adequate financial resources. Re Ni- 
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agara River & E. R. Co. (N. Y. 1914 
P.U.R.1917A, 278; Re Buffalo Jj 
ney Owners Asso. (N. Y.) PLU} 
1923C, 645; Re Wyoming-Monta 
Pipe Line Co. (Wyo. 1930) P.UJ 
1931B, 63; see also Re Carver (Col 
1922) P.U.R.1923B, 242. When 
consider that one effect of the iss" 
ance of a certificate to construct an 
operate facilities to and in a given are 
is to preclude from that territory ot 
er construction or operation excep 
under a certificate issued by us, the nem 
cessity that the present applicants bat 
financially able to consummate thei 
proposed construction becomes th 
more apparent. 


In the instant proceedings the ap 
plicants have stated that they intend 
to rely for their finances entirely up 
on the successful disposition of appli 
cations each has filed with the Recon 
struction Finance Corporation. Wit 
nesses for both applicants have testi 
fied that for projects of the magnitude 
of those here under consideration the 
ordinary financial channels are closed 
that the sale of securities to the gen 
eral public in customary fashion is im 
possible for this type of project. We 
pass no comment upon this latter con- 
tention other than to note that neither 
applicant appears to have seriously 
made any attempt to finance through 
such channels. 

Neither applicant has submitted any 
firm commitment from the Recon- 
struction Finance Corporation that 
that organization will loan applicants 
the necessary funds. The record is 
silent upon the subject of the terms, 
conditions, type of security, method 
of repayment, amount, and other de- 
tails of any financing program. Under 
these circumstances -we could justifi- 
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bly deny the applications before us; 
tainly we cannot authorize the is- 

ance of unconditional certificates or, 

yithout assurance on this vital point, 
pake a finding that the present or fu- 
tre public convenience and necessity 
equires or will require the construc- 
jn and operation of the proposed 
facilities. 

However, we have been informed 
rom the beginning that applicants in- 
ended to finance through the Recon- 
truction Finance Corporation and 
here is evidence in the record to the 
fect that that body had informed the 
splicants that action on their pending 
plications for loans would be held in 
sbeyance until applicants had present- 
il their applications for certificates to 
his Commission. Under these cir- 


tmstances we do not feel it expedient 
presently to deny and dismiss the ap- 
ications forthwith solely for lack of 


proper financial support. 

We have no desire to foreclose the 
wnsideration of these matters by the 
Reconstruction Finance Corporation. 
We realize that the standards by which 
applications are judged by the two 
agencies may vary and the matters on 
which we place emphasis may not be 
the same which the Reconstruction Fi- 
nance Corporation considers impor- 
tant. 

Accordingly with regard to this mat- 
ter we find that: neither applicant has 
made a satisfactory showing that it 
possesses the requisite financial ability 
to construct the facilities for which 
ertificates are sought ; applicants must, 
therefore, make further showing sat- 
isfactory to us that they have secured 
adequate finances with which to prose- 
tute the proposed undertakings before 


343 


we can finally dispose of the pending 
applications. 


Proposed Construction Costs, Oper- 
ating Costs, Proposed Rates, and 
Revenues 


Estimated Construction Costs of the 
Two Projects 


[9] We believe that applicants for 
certificates of convenience and neces- 
sity should show that the costs of con- 
struction of the facilities which they 
propose are both adequate and reason- 
able. Public convenience and neces- 
sity would not be served by the certi- 
fication of a project where the estimate 
of construction cost, or the funds al- 
lotted for that purpose, were insuffi- 
cient to carry the project through to 
completion. So too we consider the 
duties imposed upon us under other 
sections of the Natural Gas Act to 
prescribe reasonable and lawful rates, 
and realizing that under any accepted 
theory of rate making and rate regu- 
lation, rates should be designed to re- 
flect costs, we conclude that the origi- 
nal cost of construction—an item 
which will be reflected in the rate bas- 
es of the applicants for rate-making 
purposes—must be a reasonable cost 
and expenditure. 

The Kansas Company has estimated 
that the total ultimate cost of con- 
structing the transportation facilities 
proposed by it will amount to $21,- 
470,000. This figure represents the 
proposed main and tap lines, compres- 
sor stations, valves, crossings, de- 
hydrator, measuring and meter sta- 
tions, a limited degree of pipe protec- 
tion, rights of way, damages to crops 
and timber, engineering supervision 
and legal expenses, etc. Gathering 
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FEDERAL POWER COMMISSION 


lines in the gas field are to be con- 
structed by the producers therein. The 
record bears conflicting testimony 
with regard to the adequacy of this 
estimate. However, upon considera- 
tion of all the evidence and testimony 
bearing upon this matter it would ap- 
pear that as of the date this estimate 
was made, presented to and discussed 
before us it is an adequate and rea- 
sonable estimate of the cost of con- 
structing the entire transportation fa- 
cilities for which the Kansas Pipe Line 
& Gas Company seeks a certificate. 

The total estimated costs for the 
facilities proposed to be constructed 
by the North Dakota Company is $4,- 
254,300. This figure represents the 
estimated costs of substantially the 
same items as were recited above in 
connection with the Kansas Company’s 
estimate, and in addition includes an 
estimated $524,000 as the cost of dis- 
tribution systems which applicant in- 
tends to construct if and where need- 
ed. Upon a review of the testimony 
and evidence in the record it would ap- 
pear that as of the date this estimate 
was made, presented to and discussed 
before us, it is an adequate and rea- 
sonable estimate of the cost of con- 
structing the facilities for which the 
North Dakota Consumers Gas Com- 
pany seeks a certificate. 


If certificates are ultimately issued 
to either or both of these applicants 
and if construction of the proposed fa- 
cilities by either or both of these ap- 
plicants if finally consummated, we 
find that the public interest will be 
served by having either or both appli- 
cants file with us a sworn statement 
of the actual original cost of construc- 
tion of the facilities so constructed in 
such detail as may be required. We 
30 P.U.R.(N.S.) 


wish to make expressly clear tha 
nothing we have found or will find ; 
this opinion shall be construed as a 
acquiescence by us in the determina 
tion of cost or valuation of the pro 
posed facilities as may be claimed } 
either or both applicants. 


Estimated Operating Expenses an 
Fixed Charges 


There is no substantial conflict ; 
the record with regard to the reason 
ableness of those operating cost 
which either applicant could reason 
ably estimate. Since no definite finan 
cial program has been presented to us 
by either applicant we are unable to 
make any finding with regard to and 
applicants have made no adequate 
showing of the reasonableness of an 
ticipated fixed charges or the amount 
of such fixed charges. 

At another portion of this opinion 
we have indicated that applicants must 
make further showing before us with 
regard to the availability or existence 
of adequate financial resources. At 
that time also applicants shall present 
to us for our consideration a study of 
fixed charges to be met. 


Proposed Rates and Revenues 


The last sentence of § 7 (c) of the 
Natural Gas Act imposes a duty upon 
us with regard to our consideration of 
the rates proposed to be charged by} 
applicants in the territory they pro- 
pose to serve. That portion of § 7 
(c) provides: 

f . In passing on applications 
for certificates of convenience and ne- 
cessity, the Commission shall give due 
consideration to the applicant’s ability 
to render and maintain adequate serv- 
ice at rates lower than those prevail- 
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ing in the territory to be served, it be- 


g the intention of Congress that 
atural gas shall be sold in interstate 
lommerce for resale for ultimate pub- 
ic consumption for domestic, com- 
mercial, industrial, or any other use 
it the lowest possible reasonable rate 
lonsistent with the maintenance of 
ndequate service in the public in- 
terest.” 

We do not believe that the present 
tate of the record is sufficient to en- 
able us to make either the statutory 
finding or to form a conclusion with 
regard to the reasonableness of the 
rates proposed to be charged by the 
applicants. This is particularly so be- 
use of the inadequacy of the show- 
ing made by both applicants with re- 
gard to the rates proposed to be 
charged, the comparison of those 
rates with rates exacted by other 
natural gas companies whom we have 
found are serving the territories ap- 
plicants seek to serve, and the feasi- 
bility of those rates to provide essen- 
tial revenue. The absence of any evi- 
dence upon the amount of finances 
available to the applicants and the 
terms and conditions upon which such 
fnances may be made available un- 
doubtedly are explanations of the 
present inadequate state of the record 
on this matter. 

Accordingly, we make no findings 
with regard to proposed rates or pro- 
posed revenues at this time. At such 
future time as applicants may present 
to us evidence with regard to their 
source of finances and the nature, 
character, and extent of their pro- 
posed financial programs, applicants 
shall then present to us for our con- 
sideration proposed schedules of rates 
to be charged by applicants, compari- 
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sons of these proposed rates with 
rates presently charged by those other 
natural gas companies whom we have 
found are already serving the terri- 
tories sought to be served by appli- 
cants, and estimates of revenues to be 
anticipated under such rates. 


Public Convenience and Necessity, the 
Showing Made 


In attempting to resolve the ques- 
tion whether present or future public 
convenience and necessity requires or 
will require the construction or opera- 
tion of proposed facilities for the 
transportation or sale of natural gas, 
we have discussed various factors 
upon which we believe applicants for 
certificates must make adequate show- 
ing before we can act favorably upon 
their applications. These factors we 
consider in the nature of minimum re- 
quirements upon which applicants 
must make a favorable showing, for 
we feel that these minimum require- 
ments must be met if the public con- 
venience and necessity is to be ade- 
quately served by the construction or 
operation of the proposed facilities. 
In the absence of any statutory defini- 
tion of the term “public convenience 
and necessity” we feel that the im- 
position of these minimum standards 
is entirely reasonable and consonant 
with the congressional intent in enact- 
ing the Natural Gas Act. Compare 
Federal Radio Commission v. Nelson 
Bros. Bond & Mortg. Co. 289 U. S. 
266, 77 L. ed. 1166, P.U.R.1933D, 
465, 53 S. Ct. 627. 

[10-12] We are aware that the 
term “public convenience and neces- 
sity” is not susceptible of precise defi- 
nition. Judicial decisions interpreting 
the phrase are in conflict. We believe 
30 P.U.R.(N.S.) 
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that any definition of the term must 
fundamentally have reference to the 
facts and circumstances of each given 
case as it arises. See San Diego & 
C. Ferry Co. v. Railroad Commission, 
210 Cal. 504, P.U.R.1930E, 464, 292 
Pac. 640. 


We do not view the term as mean- 
ing indispensably requisite. Rather 
we view the term as meaning a public 
need or benefit without which the pub- 
lic is inconvenienced to the extent of 
being handicapped in the pursuit of 
business or comfort or both—without 
which the public generally in the area 
involved is denied to its detriment that 
which is enjoyed by the public of other 
areas similarly situated. See Chi- 
cago, R. I. & P. R. Co. v. State 
(1927) 126 Okla. 48, P.U.R.1928A, 
255, 258 Pac. 874; and Abbott v. 
Public Utilities Commission, 48 R. I. 
196, P.U.R.1927C, 436, 136 Atl. 490. 


We do not construe the phrase to 
mean an absolute necessity but rather 
a reasonable necessity having regard 
to the convenience of the public in the 


area involved and its welfare. See 
Wisconsin Teleph. Co. v. Railroad 
Commission, 162 Wis. 383, P.U.R. 
1916D, 212, 156 N. W. 614, L.R.A. 
1916E, 748; Wabash C. & W. R. Co. 
v. Commerce Commission ex rel. Jef- 
ferson S. W. R. Co. (1923) 309 IIl. 
412, P.U.R.1924A, 548, 141 N. E. 
212. In determining what is the 
“public” whose convenience and neces- 
sity are the subjects of inquiry, we 
have conceived of that public as the 
public which exists in the area or ter- 
ritory proposed to be served, not mere- 
ly the applicants nor those persons or 
towns who believe they would bene- 
fit from the proposed construction. 
Compare Red Star Transp. Co. v. Red 
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Dot Coach Lines, 220 Ky. 421 
P.U.R.1927E, 338, 295 S. W. 419 
Choate v. Illinois Commerce Comii 
mission (1923) 309 Ill. 248, 141 yn 
BE. 12. 

[13] There are no physical facil; 
ties for the transportation or sale 0 
natural gas presently existing in an 
of the specific communities proposed 
to be served by either applicant. Tha 
means that the consuming public j 


those communities is deprived of thage™ 


benefits of that natural gas servicaill’ 
which is available to the consuming 
public located in other communities 
of comparable character. 
that the inconvenience of being with 

out natural gas service and the bene 

fits accruing to the consuming public 
generally from natural gas service are 
too well known to require intensive 
discussion here. See McFayden v. 
Public Utilities Consol. Corp. 50 
Idaho, 651, P.U.R.1931E, 151, 299 
Pac. 671. Congress by enacting § 7 
(a) of the Natural Gas Act has un- 
questionably recognized this fact for 
it has given this Commission power 
to compel extensions of natural gas] 
facilities under certain circumstances. 
We believe that where there is no ex- 
isting natural gas service the conven- 
ience and necessity of the public in 
that area will be served by the intro- 
duction of that service providing that 
those who seek to render that service J 


can meet certain minimum standards @ 


designed to secure such service on a 
continuous and adequate basis. 

[14] We have already noted the 
fact that for that area lying east of 
Bismarck, North Dakota, in central 
and eastern North Dakota, the North 
Dakota Railroad Commission has at 
one time issued certificates authoriz- 
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g the extension of natural gas serv- 
e thereto. This fact confirms, for 
portion of the territory which we are 
nsidering, our conclusion that natu- 
| gas service therein will serve the 
nvenience and necessity of the con- 
ming public in that area. 
The Kansas Company proposes to 
ake natural gas available on the 
Minnesota iron ranges for use in the 
kneficiation of iron ore and in the 
traction of high grade manganese 
rom manganiferous ores. There is 
;ontroverted testimony to the effect 
hat if natural gas is introduced on the 
ion ranges at 15 cents per thousand 
bic feet of gas, the low fuel costs 
hus assured would make economically 
feasible the processes above referred 
a0. We do not feel it essential to pass 
upon this proposition finally at this 
time. For the Kansas Company does 
not propose to render an exclusive 
service to the iron ranges but pro- 


poses to render a public service to 
many communities along its proposed 


route. It does not appear to us that 
the proposed public service to be ren- 
dered by the Kansas Company will be 
jeopardized by that company’s pro- 
viding natural gas for use or experi- 
mentation in these processes on the 
iron ranges. 

[15] The coal, labor, and railroad 
interests who have participated in 
these proceedings have urged that we 
consider the adverse effects upon their 
interests of the certification of these 
proposed pipe lines. We have already 
noted that § 7 (c) of the Natural Gas 
Act does not give us unlimited juris- 
diction over all proposed construction 
of facilities for the transportation of 
natural gas but that our jurisdiction 
attaches only when the proposed con- 
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struction is of facilities for the trans- 
portation of natural gas to a market in 
which natural gas is already being 
served by another natural gas com- 
pany. In the light of that restriction 
on our jurisdiction and having regard 
to all other provisions of the Natural 
Gas Act, it would appear that Con- 
gress did not intend this Commission 
generally to weigh the broad social 
and economic effects of the use of 
various fuels. Under § 7 (c) of the 
act our duty is to safeguard the con- 
venience and necessity of the public 
as it may be affected by proposed ex- 
tensions or constructions of facilities 
for the transportation of natural gas 
to markets, as herein defined, in which 
natural gas is already being served by 
another natural gas company. We 
see nothing in the legislative history 
of the Natural Gas Act to alter our 
conclusions hereon. 

In making a final determination of 
the question whether public conveni- 
ence and necessity requires or will re- 
quire the construction and operation 
of facilities for the transportation or 
sale of natural gas, we have had re- 
gard not only to the reasonable need 
for natural gas service in the terri- 
tories proposed to be served, but to the 
minimum requirements which we 
have set forth and discussed at length 
in this opinion. 

In the instant proceedings appli- 
cants have not made satisfactory 
showing on all the minimum require- 
ments. We cannot at this time make 
the required statutory finding that the 
present or future public convenience 
and necessity requires or will require 
the construction and operation of the 
facilities for which certificates are 
sought. Applicants must make further 
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showing on the items indicated before 
we can finally consider the issuance 
of the requested certificates. 


Disposition of the Applications 


As regards the final disposition of 
these applications we will require fur- 
ther showing by the applicants as fol- 
lows: 

(1) Both applicants must present 
to us for our further consideration 
firm commitments for securing the 
finances necessary to adequately serve 
the public in their respective territo- 
ries ; 

(2) Both applicants must present 
further evidence bearing upon the 
matters of operating expenses and 
fixed charges ; 

(3) Both applicants must present 
schedules of proposed rates to be 
charged by applicants in the territories 
to be served, evidence bearing upon 
the reasonableness of such rates, the 
relation of those rates to prospective 
revenue, and the relation of those rates 
to rates presently charged by other 
natural gas companies operating in the 
general area or territory affected ; 

(4) The Kansas Pipe Line & Gas 
Company must present to us for our 
further consideration a firm commit- 
ment for the purchase of natural gas 
in the Hugoton gas field in the state of 
Kansas. 

(5) The North Dakota Consumers 
Gas Company must present to us for 
our further consideration information, 
data, and evidence concerning the fol- 
lowing: 

(a) The nature and extent of the 
purported “codperative” character of 
the applicant ; 

(b) Plans for the disposition of the 
common stock of the applicant ; 
30 P.U.R.(N.S.) 


(c) Proposed methods and plans o 
operation and management; 

(d) The exact extent and natur 
of any control which may be exercise 
over the North Dakota Consumer 
Gas Company by the Montana-Dakot 
Utilities Company or others; 

(e) The terms and conditions o 
any “service or management con 
tracts” which the applicant has exe 
cuted or proposes to execute with any 
other person or corporation. 

If the further showing made by the 
applicant, Kansas Pipe Line & Ga 
Company, on the matters set fort 
above is satisfactory to us, it is the 
our intention to authorize the issuancé 
of a certificate of public convenience 
and necessity to the Kansas Pipe Ling 
& Gas Company to authorize the con 
struction and operation of facilities 
for the transportation or sale of nat 
ural gas as follows: 

From a point in the Hugoton ga 
field located in the state of Kansas 
through or into the states of Kansas, 
Nebraska, South Dakota, and Minne 
sota to a point on the Mesabi Iron 
range located in the state of Minnesota 
specifically excluding from such cer- 
tificate authorization to construct fa- 
cilities to or operate facilities in the 
cities of Breckenridge, Fergus Falls, 
Moorhead, Crookston, and _ East 
Grand Forks, Minnesota, and _ the 
cities of Grand Forks and Fargo, 
North Dakota. 

If the further showing made by the 
applicant, North Dakota Consumers 
Gas Company, on the matters set forth 
above is satisfactory to us then it is 
our intention to authorize the issu- 
ance of a certificate of public con- 
venience and necessity to the North 
Dakota Consumers Gas Company to 
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wthorize the construction and opera- 
ion of facilities for the transporta- 
ion of natural gas as follows: 

From a point connecting with the 
aisting main line of the Montana- 
Dakota Utilities Company at Mandan, 
North Dakota, east through Fargo, 
North Dakota, to Moorhead, Minne- 
gta; southward from Fargo, North 
Dakota, to Wahpeton, North Dakota, 
aid Breckenridge and Fergus Falls, 
Minnesota; northward from Fargo, 
North Dakota, to Grand Forks, North 
Dakota, and East Grand Forks, Min- 
nesota; and eastward from a point in 
Grand Forks county, North Dakota, 
to Crookston, Minnesota. 

In making this proposed disposition 
of these applications, we have been 
suided by various factors such as the 
lation of the territory involved to 
the proposed sources of supply, the ex- 
tent of the service proposed to be ren- 
dered by the applicants in the territory 
involved, and the adequacy of the ca- 
pacity of the facilities proposed to be 
constructed. 

The communities which will be 
served by the North Dakota Company 
under this proposed disposition of the 
application are reasonably near the 
Baker and Bowdoin gas fields. There 
isno question but that service of nat- 
ural gas to those communities will aug- 


ment activity and production in the 
Baker field immediately and ultimate- 
ly in the Bowdoin field and that the 
outlet so afforded will provide a mar- 
ket for North Dakota and Montana 
gas which might not otherwise arise. 
The Hugoton field on the other hand 
now provides natural gas for service 
in many large communities. The con- 
troverted communities which we have 
mentioned above appear reasonably to 
be within the potential markets of the 
Baker and Bowdoin fields. 


The North Dakota Company plans 
to serve many communities and per- 
sons along the route of its proposed 
facilities before reaching the termini 
of its facilities in the controverted 
towns. In serving these points, the 
Kansas Company does not propose to 
serve the towns situated between Far- 
go and Bismarck and Fargo and 
Grand Forks, North Dakota. 


The herein proposed disposition of 
these applications is based upon the 
facts and circumstances presently be- 


fore us. In arriving at our final dis- 
position, we intend to take into con- 
sideration any changed facts and cir- 
cumstances that may bear upon these 
proceedings which may arise, either as 
a result of our direction for further 
showings by the applicants, or other- 
wise. 





30 P.U.R.(N.S.) 





NEW YORK DEPARTMENT OF PUBLIC SERVICE 


NEW YORK DEPARTMENT OF PUBLIC SERVICE, STATE DIVISION, 
PUBLIC SERVICE COMMISSION 


Re New York Telephone Company 


[Case No. 9164.] 


Rates, § 568 — Hotel telephones — Burden of expense — Incoming and outgoing 
calls. 


1. The practice of charging for outgoing telephone calls from hotels more 
than the cost of performing the outgoing service, in order to offset part of 
the cost of rendering service on incoming calls, would be to charge one 
person for a service which he did not receive, and such a practice would be 
entirely contrary to all of the other schedules of telephone rates and un- 
justly discriminatory, p. 351. 

Rates, § 651 — Form of order. 


2. An order requiring a telephone company to submit for the approval 
of the Commission appropriate amendments to its tariff to carry out the 
directions contained in a Commission memorandum is objectionable on the 
ground that it is unenforceable and leads to differences of opinion as to 
what the memorandum means; and instead of such an order a definite 
order should be adopted by the Commission clearly providing what charges 
are to be made, p. 354. 
. Public utilities, § 117 — Status of hotel telephone service. 


3. Telephone service rendered to guest room telephones connected to pri- 

vate branch exchange systems in hotels, apartment houses, and clubs, except 

service originating and terminating within the hotel, apartment house, or 

club, is utility service subject to the jurisdiction of the Commission, p. 354. 
Rates, § 568 — Hotel telephone service — Charge by owner or by utility. 


4. Hotels, apartment houses, and clubs have no right to charge for telephone 
service except as agents of the telephone company, and all charges made 
by hotels, apartment houses, or clubs must be in accordance with the filed 
schedules of the telephone company, p. 354. 


[July 26, 1939.] 


a on motion of Commission as to rates, charges, 
tolls, rules, regulations, and practices of a telephone company 
with respect to service rendered to and through hotels; held on 
rehearing that order should not be changed and that order 
should make definite provision as to status of hotel service and 
rates. For former opinion, see 26 P.U.R.(N.S.) 311. 
¥ 
Mattsiz, Chairman: This is an- made, although in the meantime there 
other case where it is suggested by a has been no change in the law or in 
member of the Commission that we the facts. 
reverse a determination originally This proceeding was instituted by 
30 P.U.R.(N.S.) 350 
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the Commission on its own motion 
to determine whether the charges 
made to hotel guests for telephone 
grvice were reasonable. The Com- 
mission had received complaints at 
various times regarding these charges, 
and upon May 5, 1937, adopted an or- 
der instituting an investigation and 
fxing a hearing. The Hotel Asso- 
ciation requested an opportunity to 
make an investigation and place the 
results before the Commission. This 
took considerable time and hearings 
were held covering the period from 
May 26, 1937, to June 9, 1938. At 
these hearings, about 500 pages of 
testimony and argument were taken 
and 18 exhibits were offered in evi- 
dence. One exhibit alone contained 
several hundred sheets. Elaborate 
briefs, reply briefs, and reply-reply 
briefs were filed in July and August, 
1938. 

1938 (26 


Upon November 30, 
P.U.R.(N.S.) 311), the Commission 
adopted a memorandum and order 
(Commissioner Brewster alone dis- 
senting) in which it fixed the maxi- 
mum rates which could be charged for 


telephone toll calls originating in 
guests’ rooms of hotels at the follow- 
ing schedule: 

When the regular toll charge is 50 
cents or less, the maximum charge 
shall not exceed such toll charge plus 
J cents. 

When the regular toll charge is over 
50 cents, the maximum charge shall 
not exceed such toll charge plus 10 
cents. 

The New York Telephone Company 
was directed to publish and file such 
tates in the usual way to become ef- 
fective on or before January 1, 1939. 

As to outgoing local messages, the 
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practice of charging 10 cents was not 
interfered with, although such charge 
was in excess of the cost of such serv- 
ice. 

[1] As to incoming toll calls, it 
was held that the telephone company 
could not properly charge hotel guests 
in excess of the standard rate. There 
is nothing in the company’s tariffs that 
calls for a charge on outgoing calls to 
offset part of the cost of rendering 
incoming calls. It was pointed out 
that the fundamental principle upon 
which all telephone rates are based is 
that the person originating the call 
pays the charge and that the person 
receiving the call does not pay any 
part. It was held that to impose 
charges on incoming calls would not 
be just and reasonable, and that to 
charge for outgoing calls more than 
the cost of performing the outgoing 
service would be to charge one person 
for a service which he did not receive. 
Such a practice would be entirely con- 
trary to all of the other schedules of 
telephone rates and unjustly discrim- 
inatory. 

The New York Telephone Compa- 
ny accepted the order of the Commis- 
sion but it appears that certain hotels 
have charged guests in excess of the 
legally established rates. 

Upon request, a rehearing was 
granted but such rehearing was defi- 
nitely limited “to the receipt of evi- 
dence that was not available at the 
last hearing held in this proceeding” 
(June 9, 1938). At the two hearings 
that were held, certain testimony was 
submitted on behalf of the Waldorf- 
Astoria hotel which abandoned the 
case as conducted by counsel for the 
Hotel Associations and presented an 
entirely new theory. However, as 
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Commissioner Van Namee does not 
base his memorandum even in small 
part upon the testimony given on re- 
hearing, but uses only the facts upon 
which the case was originally decided, 
it is unnecessary to refer to the new 
testimony except upon one point. One 
of the grounds urged by counsel for 
the Hotel Associations was that the 
memorandum previously adopted by 
the Commission contained errors of 
fact. This allegation was not sus- 
tained on rehearing. 


Although there has been no change 
in the facts or in the law and although 
Commissioner Van Namee voted for 
the memorandum adopted by the Com- 
mission and the order making that 
memorandum effective, he now argues 
that the Commission should reverse 
practically every point decided by the 
Commission last November and should 
greatly increase the charges which the 


telephone company was allowed to 


make to guests in hotel rooms. The 

following table will show how marked 

is the increase: 
When the 


toll charge at 
regular rates is 


Up to 50¢ 


Maximum Addition 
Pads, G. Comr. 
Finding Van Namee 

5 cents 10 cents 
15 cents 
20 cents 
25 cents 
30 cents 
40 cents 
50 cents 


1.05 to 
2.05 to 
3.05 to 
4.05 to 


Over 10 cents 


From the above, it appears that he 
proposes that the additional amount 
to be allowed upon outgoing calls from 
hotel rooms would be doubled in the 
first class and that the increases for 
the other classes would be from 50 to 
400 per cent. 

Having in mind that the facts upon 
which this case must be decided have 
not changed since last November, it 
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is important to examine by what pro 
cess of reasoning the conclusion ; 
reached that the amount to be collecte; 
from the public should be so greatly ing 
creased. 

In the first place, Commissione 
Van Namee now contends that a per 
son who makes a call from his hotd 
room should pay not only the cost o 
such outgoing call but also a part o 
the alleged cost of some other incom 
ing call. He may have no incoming 
calls. All of his telephone service maj 
be outgoing calls. Nevertheless, he ig 
to be obliged to pay more than the cost 
of serving him, more than the cost of 
all outgoing calls, in order that some 
one else who has a large number o 
incoming calls may be served, with 
out any additional charge. In othe 
words, if a guest telephones to his 
home or office in a distant city, he is 
to pay $5.50 for that outgoing call; 
but if anyone in that distant place com- 
municates with him, the charge is to 
be $5—50 cents less. Yet both calls 
may be of the same duration, the iden- 
tical property may be used in each case, 
the same number of connections made, 
and the cost identical. The record 
contains nothing that justifies a dif- 
ferent charge, but the Commissioner 
sees nothing unjustly discriminatory 
in what he proposes. 


The memorandum and its findings 
assumes that the total cost of render- 
ing each class of telephone service to 
a hotel guest has been determined in 
this proceeding. Such is far from 
the fact. Counsel for the Hotel As- 
sociations asked that the Commission 
investigate the cost to the telephone 
company of furnishing the service 
and equipment used by the hotels, the 
apparent purpose of such request be- 
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zy that the Commission should as- 
tain whether the charges being made 
@, property and service furnished 
tls were reasonable or unreasona- 


Commissioner Van Namee submit- 
{a memorandum to the Commission 
pder date of May 18, 1938, recom- 
ending that the subject should not 
: investigated. Such recommenda- 
Mion was approved by the Commission 
Gon May 24, 1938. Asa result, no 
re can determine from the record 
tat is the cost to the New York Tele- 
fone Company of rendering local or 
l service to hotel guests or to the 
tel itself. It is therefore unwarrant- 
to use certain figures in the record 
warding the cost of rendering only 
ut of that service, to ignore what 
ecost of furnishing the major part 
{ the service should be, and to as- 
nme as has been done that what the 


mpany charges is the cost of pro- 
iding the service. 


There is another important factor. 
Fach hotel makes great use of the 
‘lephone equipment installed on their 
hoperty by the telephone company 
hich Owns and must maintain it. 
his equipment includes not only the 
nbles to the switchboard and the 
witchboard itself but the wires con- 
ncting the switchboard with the guest 
noms and the telephone instruments 
nthe guest rooms. If the hotel uses 
his property for its own purposes and 
lot as an agent for the telephone com- 
any, it must, of course, pay for such 
se. But upon what basis should it 
ay? 

In the first place, every hotel must 
rovide facilities to enable outsiders to 
tk to guests. It must do this even 
hough no guest were to originate a 
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call himself. Every company engaged 
in business is practically obliged to 
have sufficient trunks, switchboards, 
wires, sets, and other equipment to 
enable anyone outside to telephone to 
that company. Its business may be 
such that few outgoing calls are made; 
but it cannot provide facilities only 
for such calls. These facts apply to 
hotels ; they must have adequate facil- 
ities for all incoming calls and they 
cannot tax the caller without injuring 
their business. What hotel could con- 
tinue to do business if it did not pro- 
vide ample facilities for all incoming 
and intramural calls? 

Now, the whole theory of the hotels, 
and the one Commissioner Van Namee 
accepts, is that the cost of this serv- 
ice should be shifted from the hotel as 
a business to the guest who uses out- 
going calls only. Nowhere in the rec- 
ord is there any evidence to show what 
additional cost the outgoing call busi- 
ness imposes upon the 18 hotels cov- 
ered by the extended study they made. 
But the facts do show uncontrovertibly 
that the rates fixed by the Commis- 
sion’s order of last November are am- 
ply sufficient to cover the cost of out- 
going calls for the hotels named even 
assuming the charges made by the tele- 
phone company for the service it alone 
has been rendering equal the cost of 
that service. The hotels endeavor to 
get more and to shift to a certain class 
of service more than the admitted cost. 

Commissioner Van Namee’s con- 
clusions are built entirely upon the as- 
sumption that the figures submitted by 
the Hotel Associations as to the costs 
of performing the service which they 
claim to render are entirely correct. 
It was pointed out in the November, 
1938, memorandum, to which Com- 
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missioner Van Namee subscribed, that 
the figures submitted by the Hotel As- 
sociations were correct only if the 
many allocations which they made 
were correct. None of the hotels kept 
its records in such shape as to show 
how much of the expense incurred was 
directly attributable to the hotel use 
of the equipment. The telephone 
equipment installed in hotels by the 
telephone company is used for two 
purposes, one for intercommunicating 
purposes (entirely for the hotel itself 
and its guests in communicating with- 
in the hotel), the other for communi- 
cating with persons entirely outside 
of the hotel. The allocations made by 
the hotels themselves in determining 
what the cost to them of the outside 
service was have not been critically 
analyzed by independent engineers. 
One would naturally infer that those 
making the allocations, being employed 
by interested parties, would not place 
an undue burden on the hotels but 
would be inclined to attribute every 
item of cost that could be allocated to 
outside service. 


In view of the fact that no careful 
analysis has been made by an independ- 
ent engineer, we must depend upon an 
examination of the results of such al- 
locations and the record itself. In the 
former opinion of the Commission, it 
was pointed out that the alleged ex- 
pense to the hotels was an astonishing- 
ly large percentage of the amount 
which the telephone company received 
for its service. The facts are as fol- 
lows for all of the hotels as a group. 

According to the allocation of ex- 
penses which they submitted, the total 
average monthly telephone expenses 
for the 18 hotels covered by the in- 
vestigation was $111,642.72. Of this 
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amount $73,170.38 was paid to t 
telephone company for the service 
which it rendered, and $38;470.3 
represented the alleged expenses inj 
curred by the hotels, including th 
rental of telephone equipment, wage 
of switchboard operators, rental 0 
switchboard space, taxes, etc. 


These are significant figures ang 
their meaning should not be careless! 
passed over. Perhaps the subject ca 
be illuminated by stating the situatiof 
in a different manner. The telephon 
company received in round figure 
$73,000, for which it provided all o 
the equipment in its system scattere( 
all over the territory outside of th 
hotels—all over the state. The hotel 
claimed that the cost of the servic 
they rendered within the hotels wa 
$38,500 in round figures, or abow 
53 per cent of the amount received b 
the telephone company for the elabo 
rate system which they maintained and 
the service which they rendered. 
one instance, the amount claimed b 
the hotel as its expense exceeded thé 
total amount paid to the telephone com 
pany and in many instances such al 
leged costs were over 70 per cent o! 
the amount paid to the telephone com 
pany. 

In the light of these facts, how ca 
the Commission accept the figures sub 
mitted by the hotels and base charges 
to be made to the public thereon: 
Since the Commission found the facts 
as above stated last November, no 
change has been made in the record 1 
relation thereto and the findings are as 
accurate today as they were whet 
made. 

[2-4] There is another aspect 0 
the problem which the memorandun 
ignores. The proposal is that the New 
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fork Telephone Company shall estab- 
ish new rates; that the amounts so 
ollected shall be the revenues of that 
mpany; that the hotels are only to 
tas agents and as such are obliged to 
lun over to the telephone company all 
bf the revenues they collect for tele- 
hone service from any guest in the 
otel. It follows that if hotels act 
ys agents for the telephone company 
hotels have no authority to engage 
in telephone service except as agents 
for a telephone company ), they are en- 
titled to be paid for such service as 
they render. Commissioner Van 
Namee’s memorandum makes no find- 
ings as to the amount of such com- 
missions. Consequently, the tele- 
phone company would be allowed to 
wllect much more than it has been re- 
wiving, but there is no restriction on 
what it keeps and no guaranty that a 
hrger share of this increase imposed 
on the public will not remain in the 
treasury of the company. 

In the revised memorandum bearing 
date of June 27th, but only received 
today, Commissioner Van Namee has 
sreatly changed his concluding rec- 
ommendation. Originally, it was that 
the Commission should order the New 
York Telephone Company to cancel 
the present tariff in relation to charg- 
es made by hotels for toll service 
from hotel rooms and fix a schedule of 
tharges quoted above. In the revised 
memorandum and in the order submit- 
ter therewith, he recommends that the 
New York Telephone Company be 
required “to submit for the approval 
of the Commission appropriate amend- 
ments to its tariff to carry out the di- 
rections contained in this memoran- 
dum.” 


Such an order is unenforceable and 
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leads to differences of opinion as to 
what the memorandum means. The 
Commission has had experience with 
such orders and in no recent case has it 
reverted to the earlier practice which 
proved to be futile. If the Commis- 
sion can tell from the memorandum 
what should be done, a definite order 
should be adopted; and if it cannot, 
how can the company be expected to 
interpret its determinations? 

The schedule of charges fixed by 
the order of November 30, 1938 (26 
P.U.R.(N.S.) 311), should not be 
changed, and the order now adopted 
should clearly provide that the tele- 
phone service rendered to guest room 
telephones connected to private branch 
exchange systems in hotels, apartment 
houses, and clubs, except service orig- 
inating and terminating within the 
hotel, apartment house, or club, is 
utility service subject to the jurisdic- 
tion of this Commission. Hotels, 
apartment houses, and clubs have no 
right to charge for this utility service 
except as agents of the New York 
Telephone Company and all charges 
made by hotels, apartment houses, or 
clubs must be in accordance with the 
filed schedules of the New York Tele- 
phone Company. 


General Statement 


Van NAMEE, Commissioner: By 
petition filed on December 16, 1938, 
counsel for the New York State Hotel 
Association and Hotel Association of 
New York city requested that the 
Commission grant a rehearing in this 
proceeding and suspend its order of 
November 30, 1938, supra, until the 
final determination of the Commission 
upon the rehearing. The petition set 
forth the following reasons for re- 
questing a rehearing: 

30 P.U.R.(N.S.) 





NEW YORK DEPARTMENT OF PUBLIC SERVICE 


“1. To enable the petitioning Hotel 
Associations to submit further evi- 
dence with respect to the cost to hotels 
of servicing guest telephone calls, both 
outgoing and incoming, over the lines 
of the New York Telephone Compa- 
ny’s system. 

“2. To enable the hotels to submit 
further evidence which will elucidate, 
analyze, and explain the cost alloca- 
tions which are already in evidence and 
from which cost allocations we re- 
spectfully submit the Commission has 
made erroneous findings of fact as to 
the cost to hotels of guest telephone 
service. 

“3. To enable the hotels to present 
evidence that the surcharges fixed in 
the order herein for guest toll calls 
from hotels, and which are obviously 
based upon erroneous findings of fact, 
and erroneous computations and an- 


alyses of cost statements heretofore 
submitted, if applied to hotels, will re- 
sult in great hardship and financial loss 
to hotels in the state of New York.” 


On December 21, 1938, the Com- 
mission made an order directing that 
a rehearing be held on January 20, 
1939, such rehearing to be limited to 
the receipt of evidence that was not 
available at the last hearing in this 
proceeding. The order of November 
30, 1938, supra, was not suspended. 
At the rehearing on January 20, 1939, 
counsel for the Hotel Associations stat- 
ed he was not ready to proceed and 
requested an adjournment. He was 
joined in this request by counsel for 
the Hotel Waldorf-Astoria Associa- 
tion Corporation and by counsel for 
the real estate board of the city of 
New York. It was admitted by coun- 
sel for the Hotel Associations that 
hotels generally were making service 
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charges in connection with telepho 

toll calls in excess of those provided ; 
the telephone company’s tariff file 
pursuant to the Commission’s order 

November 30, 1938, supra. An ex 
ception was the Waldorf-Astoria ho 
tel which was making such charges j 
accordance with the Commission’s 0 
der. The rehearing on January 20% 
1939, adjourned with the Commissio 
taking under advisement the request 
for a further hearing at a later data 

On February 10, 1939, the Commi 
sion notified interested parties of red 
ord that a hearing would be held o 
March 1, 1939, for oral argument o 
whether telephone companies unde 
the jurisdiction of the Public Servic 
Commission have the right to deter 
mine the charges made by hotels an¢ 
apartment houses to their guests upot 
outgoing telephone calls and whethe 
the Public Service Commission ha 
the authority to regulate such charges 

On March 15, 1939, the Commissio 
by order directed the rehearing to pro 
ceed and set a hearing for March 30) 
1939, without deciding the questio 
of jurisdiction. This hearing was ad 
journed to April 18th, at which tim 
counsel for the Hotel Associations of 
fered evidence in relation to the matte 
alleged in his petition for a rehearing, 
Briefs were thereafter filed. 

There is little dispute as to the im 
portant facts in this proceeding. | 
is conceded that the hotel corporation: 
are not incorporated under the Trans 
portation Corporations Law. It was 
also established that practically all ho 
tels in the state have been and are nov 
making charges to their guests for tele 
phone service. 

At the time this proceeding was in 
stituted, hotel guests were billed fo: 
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ephone service as such. In accord- 
we With a suggestion made by the 
aring Commissioner at the first 
aring in the proceeding, a change 
as made by the hotel corporations in 
e method previously used in billing 
ests. It is now the practice of the 
ptels to show separately on their 
nests’ bills the charge for telephone 
ervice representing the charge made 
y the telephone company for toll calls 
nd the additional charge added by the 
tel for the so-called “hotel service 
When this policy was in- 
weurated, notices were posted in ho- 
i guest rooms setting forth the sched- 
ie of rates to be thereafter charged 
bly the hotel whenever the telephone 
the room was used by the guest for 
making either local or long-distance 
alls. A typical notice to be found 
ear the telephone in the rooms of 
most hotels provides as follows: 


Notice to GuEsTs 
Hotel Telephone Service Charges 


The hotel service charge on suburban and 
bng-distance calls, as shown below, is made 
ot telephone facilities in this hotel affording 
tonnection with the telephone company’s lines. 
The substantial expense for equipment rent- 
i and special employees’ services, to provide 
hese facilities, is not included in the room 
targe because of the varying extent of tele- 
thone use by guests. 


SCHEDULE OF HOTEL SERVICE CHARGES 


Hotel 
Service Charge 


local calls 10 cents; service charge included. 
No service charge on incoming messages. 
Public coin box pay stations are available in 
the lobby for use by guests without any 
hotel service charge. 

New York State Horer Asso. 
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It is to be noted that this alleged 
“service charge,” according to the Ho- 
tel Associations’ version of it, “is 
made for telephone facilities in this ho- 
tel affording connection with the tele- 
phone company’s lines.” There can 
be no question but that hotels have been 
and now are engaging in the business 
of rendering telephone service to their 
guests. Without the intervention of 
employees paid by a hotel, no guest 
could complete either a local or long- 
distance telephone call. The reason 
for this is that the Pp. B. x. switchboard 
which is installed by the telephone com- 
pany is operated by employees of the 
hotel. The hotels, therefore, take an 
active part in the rendition of telephone 
service and, according to the notice, 
the charge made by the hotel is de- 
signed to compensate the hotel for “the 
substantial expense for equipment 
rental and special employees’ services, 
to provide these (telephone) facili- 
ties.” No charge is made to the guest 
for this alleged hotel service unless 
the telephone is used for making ei- 
ther local or long-distance calls out- 
side of the hotel. These undisputed 
facts establish that the hotels have 
been and now are engaging in the 
business of affording telephonic com- 
munication for hire. The effect of 
the relationship between the hotels, the 
telephone company, and the public is 
that telephone service for local calls 
is purchased by the hotels from the 
telephone company at wholesale and 
resold to the guests of the hotel at re- 
tail. In addition, facilities owned by 
the telephone company are used in 
furnishing intra-hotel communication 
for which no charge is made to a guest 
who avails himself of such service and 
charges are made by hotels for toll 
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calls in addition to the regularly estab- 
lished telephone company’s rates for 
such calls. 

The hotel companies concede that 
they have no authority to engage in 
the telephone business. They attempt 
to escape the illegality of the present 
method of conducting this business by 
claiming that the charge made is a 
“hotel service charge” as distinguished 
from a charge for telephone service. 
In considering this contention it is 
interesting to note that the hotels ac- 
tually have paid on such charges the 
gross income taxes imposed by the 
legislature on corporations deriving 
revenues from the sale of telephone 
service. It follows, therefore, that 
these hotels for tax purposes have con- 
ceded that the presently alleged “hotel 
service charges” are in fact charges 
for the sale of telephone service. Fur- 
thermore, the hotels in this proceeding 
concede that they are assisting the tele- 
phone company in furnishing tele- 
phone service, and advance the claim 
that substantial expenses are thereby 
incurred which should be paid by the 
telephone company. 


The telephone company apparently 
is only concerned with charges made 
by hotels in connection with furnish- 
ing telephone service to the extent that 
it is desirous of having it clearly ap- 
pear on the guest’s bills that the charge 
made for telephone service is not in its 
entirety a charge made by the telephone 
company. The telephone company 
further states that it does not consider 
that the hotel acts as its agent in fur- 
nishing telephone service to guests. 


Legal Status of Hotels Furnishing 
Telephone Service 


The question to be determined is 
30 P.U.R.(N.S.) 
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whether under these facts a hotel co 
poration may legally continue to makél 
charges to its guests for the renditiog 
of telephone service. 

It was recognized at the very begingl 
ning of telephone regulation in thi 
state that local and long-distance telefilm 
phone service rendered to guests of 
hotel was a public telephone service t( 
be furnished by the telephone compan 
and to be charged for at rates estabymi 
lished by said company. For mange 
years, beginning with the first tari 
applicable to hotel Pp. B. x. service eve 
filed by the telephone company wit 
the Public Service Commission it wa 
provided that hotel corporations i 
participating in the furnishing of tele 
phone service to guests must becomé 
and act as agents for the telephoné 
company for the collection of the tele 
phone company’s regularly established 
charges for such messages. 

The first tariff ever filed by the tele 
phone company with the Public Serv 
ice Commission and which was effec 
tive on April 1, 1913 (Tariff P. S. CH 
-N. Y.-No. 1, Section 16, original! 
sheet 2), contained the following pro 
vision : 

“Messages, both local and toll, sen 


over the main switchboard trunks, ar@qs 


charged for at public telephone rates 
and the subscriber is required to be 
come and act as the company’s agent 
for the collection of the company’s reg 
ularly established charges for suc 
messages.” 

This same provision in so far as it 
required a hotel to act as agent for the 
telephone company in the sale of tele 
phone service to the public was contin 
ued in effect until February 1, 1930 
(a period of about seventeen years). 
Such provision disappeared from the 
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1, 1930, when a tariff was sent to 

e Commission by the telephone com- 
mny to become effective February 1, 
930. This tariff was not filed, but 
e company contended that under 
e authority of a decree of the Unit- 
id States district court it had the right 
0 put the proposed rates included in 
he tariff into effect. This Commis- 
ion instituted a proceeding (Case No. 
gal77) and made an order in January, 
79930 (P.U.R.1930B, 439) permitting 
le company’s proposed schedule de- 
«ribed above to go into effect, subject, 
however, to a reduction of 20 per cent 
in the rate increases proposed therein. 
kuch rates were to be temporary rates 
ending trial of the rate proceeding 
@gien instituted. At the termination 
nf Case No. 6177, supra, the Commis- 
ion made an order on May 1, 1930, 
stablishing the hotel Pp. B. x. schedules 
which were in effect at the time the 
previous determination in this proceed- 
mg was made. 

The reason for the elimination of 
mis agency provision from the tariff 
if the telephone company was not ex- 
lained by the telephone company at 
he hearings. Mr. A. D. Welch, as- 
@aistant vice president of the telephone 
tompany, did not attach any particular 
ignificance to the elimination of such 
iprovision. Mr. Welch testified that 
while he was unfamiliar with the legal 
aspects of the omission of this provi- 
ion from the tariff, the relationship 
tetween the telephone company and the 
hotels so far as the character of the 
rvice furnished is concerned had not 
thanged since its elimination. 

The Public Service Commission for 
the Second District in Connolly v. 
Burleson, P.U.R.1920C, 243, 248, 
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considered the right of a hotel corpo- 
ration to make charges for furnishing 
telephone service and held: 

“The hotel does not charge for in- 
terior calls, which is hotel facility serv- 
ice and is furnished entirely by the 
hotel employees (of course by the use 
of the telephone system rented from 
the telephone company). The hotel, 
however, does charge for outside calls 
where its employees render practically 
no service. From this it will be seen 
that the proprietor of a hotel is charg- 
ing not for service of a hotel facility 
character but is charging for service 
of a public utility character. This lat- 
ter business the hotel proprietor has 
no legal authority to conduct. Hotel 
companies are not public telephone 
corporations. 

“Tf a private "phone is installed, the 
subscriber may well permit others to 
use his ’phone or refuse its use entire- 
ly, but he should not be allowed to sell 
service unless he does so as an agent of 
the telephone corporation, and thus be 
under regulation of the Public Service 
Commission, and have the service ren- 
dered in accordance with a filed sched- 
ule of rates.” 

The Wisconsin supreme court in 
Hotel Pfister v. Wisconsin Teleph. 
Co. (1930) 203 Wis. 20, P.U.R. 
1931A, 489, 492, 233 N. W. 617, 
considered and passed upon a similar 
question when it held that the Rail- 
road Commission of that state in the 
exercise of the general powers delegat- 
ed to it by statute had authority to re- 
quire a telephone company to discon- 
tinue service to a hotel of a public tele- 
phone unless the hotel conformed to 
the rates lawfully fixed by the Com- 
mission for public service. The action 
in the above case was brought for an 
30 P.U.R.(N.S.) 





NEW YORK DEPARTMENT OF PUBLIC SERVICE 


injunction to restrain the telephone 
company from shutting off a telephone 
connection with the hotel as the com- 
pany threatened to do unless the hotel 
charged its guests for service at the 
rates filed by the telephone company 
with the Wisconsin Commission. The 
court stated: 

“There is no attempt to regulate the 
charge the hotel may make to its guests 
for the intrahotel service it performs 
for them. It may charge and collect 
for this service by adding to its room 
charge to guests or by making a charge 
for every call from one room to anoth- 
er within the hotel. That is its own 
affair, with which neither the telephone 
company nor the Railroad Commis- 
sion has the right or power to inter- 
fere. Counsel suggests that its 10- 
cent charge for calls outside is no more 
than a mere room charge, and as 
legitimate and as much within its right 
to make as a flat charge against every 
room of 25 or 50 cents a day added to 
the charge for each room to cover the 
private telephone service would be, but 
there is a wide and marked difference 
between the two methods of covering 
the cost of the service rendered by the 
private system. The 10-cent charge 
limited to outside calls affects only such 
guests as make use of the company’s 
system maintained for the use of the 
public. Such charge is a charge for 
public service. 


“The company cannot ‘perform a 
service indirectly for the public, or any 
part thereof, which will result in the 
public being obliged to pay more for 
such service than could be demanded 
if the company performed it directly 
and entirely by means of its own facili- 
ties. If such practice were permitted, 
it would open the door to discrimina- 
30 P.U.R.(N.S.) 


tion, and thereby afford a means , 
evading one of the most important prdj 
visions of the statute and render it j 
potent to accomplish the purpose of if 
Vol. 5, Wis. R. C Re 


enactment.’ 
689. 

“The Commissions or Boards o 
other states that have considered thim 
precise or similar matters have uni 
formly held as held by our own Co 
mission. Connolly v. Burleson ( 
Y.) P.U.R.1920C, 243; Re Hotell 
Marion Co. (Ark.) P.U.R.1920Dg 
466; Re Hotel Telephone Service and 
Rates (Mass. 1918) P.U.R.1919Aqf 
190; Hotel Sherman Co. v. Chicagdll 
Teleph. Co. (Tll.) P.U.R.1915F, 776 
No court decision upon a similar mat 
ter has been called to our attention’@ 

It seems clear from the foregoing 
authorities cited that hotel corpora 
tions have no legal right to engage i 
telephone service or to make chargeg 
to their guests for services performed. 
in furnishing local or long-distance 
telephone service. 


The telephone company is engaged 
in the business of furnishing service 
to the public. It has both a common 
law and a statutory duty to furnish 
adequate telephone service to the pub- 
lic at reasonable rates. Section 91 
of the Public Service Law provides in 
part as follows: 

“1, Every telegraph corporation 
and every telephone corporation shall 
furnish and provide with respect to 
its business such instrumentalities and 
facilities as shall be adequate and in 
all respects just and reasonable. . . . 

Section 94 of the Public Service 
Law provides in part: 

“2. The Commission shall have 
general supervision of all telegraph 
corporations, telephone cerporations, 
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ind telegraph lines and telephone lines 
sithin its jurisdiction as hereinbefore 
"@iefined and shall have power to and 
Wall examine the same and keep in- 
ormed as to their general condition, 
eir capitalization, their franchises, 
iid the manner in which their lines 
nd property are leased, operated or 
anaged, conducted, and operated 
vith respect to the adequacy of and 
becommodation afforded by their serv- 
‘ee and also with respect to the safety 
ind security of their lines and prop- 
rty, and with respect to their compli- 
ince with all provisions of law, orders 
f the Commission, franchises, and 
harter requirements. The Commis- 
jon shall have power either through 
is members or inspectors or employees 
ly authorized by it to enter in or up- 
mn and to inspect the property, equip- 
nent, buildings, plants, factories, of- 
ces, apparatus, machines, devices, and 
ines of any telegraph corporation or 
dephone corporation.” 


Section 97 of the Public Service 
aw provides in part as follows: 

“2. Whenever the Commission 
tall be of the opinion, after a hearing 
ad upon its own motion or upon com- 
aint that the rules, regulations, or 
practices of any telegraph corpora- 
ion or telephone corporation are un- 
just or unreasonable or that the equip- 
ment or service of any telegraph 
brporation or telephone corporation 
s inadequate, inefficient, improper, 
it insufficient, the Commission shall 
termine the just, reasonable, ade- 
uate, efficient, and proper regula- 
ions, practices, equipment, and serv- 
te thereafter to be installed, to be ob- 
etved and used, and to fix and pre- 
ktibe the same by order to be served 
pon every telegraph corporation and 
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telephone corporation to be bound 
thereby and thereafter it shall be the 
duty of every telegraph corporation 
and telephone corporation to which 
such order is directed to obey each and 
every such order so served upon it and 
to do everything necessary or proper 
in order to secure compliance with and 
observance of every such order by all 
its officers, agents, and employees ac- 
cording to its true intent and meaning. 
Nothing contained in this chapter shall 
be construed as giving to the Commis- 
sion power to make any order, direc- 
tion, or requirement requiring any tele- 
graph corporation or telephone corpo- 
ration to perform any act which is un- 
just or unreasonable or in violation of 
any law of this state or of the United 
States not inconsistent with the pro- 
visions of this chapter.” 


Where a hotel owner requests the 
telephone company to furnish its 
guests with facilities for making local 
and long-distance calls from their 
rooms, the hotel corporation may not 
make any charge or collect any amount 
from its guests except in the capacity 
of an agent for the telephone company. 
No charge for such service may be 
made by the hotel, as agent, other than 
the charge applicable to such service 
as provided in the telephone company’s 
tariff. The money collected by the 
hotels, as agents, belongs to and must 
be accounted for to the telephone com- 
pany. 

The telephone company should be 
directed to make appropriate changes 
in its tariff so as to include a provision 
to the effect that where use is to be 
made of telephones in hotel guest 
rooms for making local and long-dis- 
tance calls the hotel corporation by 
taking such service, shall be required 
30 P.U.R.(N.S.) 
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to become and act as the telephone 
company’s agent for the collection of 
the company’s regularly established 
charges for such messages and so as 
to eliminate such provisions in the 
present tariff as are inconsistent with 
our ruling herein. 


Rates to Be Charged for Local and 
Toll Service from Hotel Rooms 


The record in this proceeding estab- 
lishes that the local and long-distance 
service furnished to guests in hotel 
rooms is more expensive to provide 
than the service furnished by the tele- 
phone company to members of the 
public at its public pay stations. The 
telephone company is entitled to com- 
pensation for this service whether the 
same is furnished by it directly or 
through the medium of its agents, the 
hotel companies. 

The surcharges heretofore provid- 
ed by the order in this proceeding 
were designed to compensate for fur- 
nishing this additional telephone serv- 
ice to guests and the tariff permitted 
the hotels to retain the amounts col- 
lected by them from guests. It is now 
determined that local and long-distance 
telephone service may only be fur- 
nished by a hotel corporation in its ca- 
pacity as agent for the telephone com- 
pany and the amounts collected for 
such service belong to the telephone 
company. The Commission will af- 
ford the telephone company an oppor- 
tunity to fix the compensation to be 
allowed to its agents in connection with 
the furnishing of telephone service in 
hotels and elsewhere. But, of course, 
the Commission reserves the right giv- 
en it by the legislature to review such 
compensation and arrangements. For 
example, if it were to appear that the 
30 P.U.R.(N.S.) 


compensation agreed to between 
telephone company and its hotel age 
resulted in discrimination, the Co 
mission’s power to eliminate such dis 
crimination could be employed. 

Much evidence has been received ; 
this proceeding purporting to sho 
the cost of furnishing the service no 
being considered. This cost was dis 
cussed in the previous decision of th 
Commission in this proceeding andg° 
will only be repeated herein to the ex 
tent necessary to show the factual bas 
is upon which the rates to be hereafte 
charged by the telephone company ar 
to be fixed. 


The Basis for the Proposed Charge 


By what amounts the charges fo 
telephone messages originating in ho 
tel guest rooms should exceed thé 
charges for messages originating a 
other locations depends upon wha 
items of cost of additional service a 
hotels are to be compensated fot 
through the additional charges. 

As pointed out in the Commission’s 
opinion of November 30, 1938 (26 
P.U.R.(N.S.) 311), the cost to the 
18 hotels studied of all guest outgoing 
service averaged $19,828.42 pe 
month, and these hotels were entirel 
compensated for the cost of such out 
going service by the 5 cents surcharge 
on local calls. 

In addition to the 5 cents surcharge 
on local calls, there accrued to the ho 
tels the difference between 5 cents pe 
local message and the charges fo 
local messages under the telephone 
company’s message rate tariff. The 
average message charge to the hotel 
for local messages was approximatel 
3.8 cents each. The difference betwee 
3.8 cents and 5 cents per message 
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amounted to $4,847.96 per month for 
the 18 hotels. Thus, there accrued to 
the hotels an average total per month 
Mot $25,047.80 ($20,199.84 plus $4,- 
“4 °47.96) representing the difference 
between the local message charges of 
the telephone company and the 10 
cents per local message charged guests. 


The Commission’s opinion of No- 
venber 30, 1938, supra, permitted 
surcharges of 5 cents per message on 
@cuest toll calls for which the telephone 
company received up to and including 
50 cents and a surcharge of 10 cents 
on toll calls of over 50 cents. It ap- 
pears that, based upon the traffic dur- 
ing the study period, such surcharges 
would yield approximately $4,000 per 
month at the 18 hotels. This is about 
one-third of the revenue from service 
wicharges on toll calls in effect during 
the study period. 

Adding the $4,000 of revenue from 
the surcharges on toll calls permitted 
by the Commission’s order to the ho- 
tels’ revenue of $25,047.80 from local 
Gicalls gives the 18 hotels revenue of 


4g $29,047.80 per month from both local 


and toll guest calls under the Commis- 
sion’s order. 

This revenue of $29,047.80 exceeds 
by $9,219.38 the hotels’ cost of $19,- 
828.42 of guest outgoing service, and 
@acomes within $9,422.59 of meeting 

@ the hotels’ cost of $38,470.39 of both 
guest outgoing and guest incoming 
service. In other words, the sur- 
charges permitted by the Commission’s 
previous opinion were sufficient only 
to permit the hotels to recover their 
costs of guest outgoing service and 
half of their costs of guest incoming 
service. This made it necessary for 
the hotels to bear half of the costs of 
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guest incoming service as an hotel op- 
erating expense. 

Prior to the institution of this pro- 
ceeding there was considerable varia- 
tion in the hotel service charges on 
toll calls. The service charges of some 
hotels increased charges to guests as 
much as 25 per cent of the tele-hone 
company’s regular schedule toll rates. 
Thus, for example, in such hotels a 
service charge of 50 cents was made 
for a $2 toll call. 


During the progress of this proceed- 
ing a uniform schedule of service 
charges sponsored by the Hotel Asso- 
ciation was adopted by most hotels 
and notices containing the schedule 
were posted in guest rooms. While 
this new schedule is nearly the same 
as the average of service charges pre- 
viously in effect, its introduction had 
the beneficial effect of eliminating the 
extremely high service charges at 
some hotels and, through the notices 
posted in guest rooms, of advising 
guests as to the amount of the service 
charge that would be added if calls 
were made from guest room tele- 
phones and, further, that there were 
telephones in the hotel lobby at which 
calls could be made without anv serv- 
ice charges being added. 

Commissioner Brewster, in his 
memorandum of November 29, 1938 
(26 P.U.R.(N.S.) at p. 320), recom- 
mended a schedule of surcharges on 
toll calls which the evidence in this 
proceeding indicated to him would be 
sufficient in general, when added to 
the surcharges on local messages or 
provided in the tariff to cover the ad- 
ditional cost at hotels of both guest 
outgoing and guest incoming service. 
The schedule of surcharges on toll 
30 P.U.R.(N.S.) 
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calls, recommended by Commissioner 
Brewster, is as follows: 


Maximum 
Surcharge 


When the toll charge 
at established rates is 


Up to 50¢ 

$ .55 to $1 

1.05 to 
2.05 to 
3.05 to 
4.05 to 

Over 

The presently effective charges for 
local calls should be reincorporated by 
the telephone company in an amended 
tariff. Such charges on local mes- 
sages when considered together with 
the foregoing schedule of toll sur- 
charges recommended by Commission- 
er Brewster would be sufficient (as 
nearly as it is practical to design rates 
to do so) to permit the telephone com- 
pany to meet all additional costs as- 
sociated with this more expensive serv- 
ice rendered to hotel guests and the 
company should be directed to file ap- 
propriate amendments to its tariff to 
place such rates in effect. 

We are attempting by this determi- 
nation to measure the additional cost 
at the hotels of the more expensive 
telephone service to be rendered by the 
telephone company to hotel guests. 
We believe that it would be proper in 
the determination of rates for such 
service to include as a basis therefor 
all costs properly associated with the 
furnishing of such service, including 
the cost of incoming and outgoing 
service. 

It is true that telephone rates in gen- 
eral are designed so that the charge 
made at the point of origin is suff- 
cient to defray all costs associated 
with the message, but the present rates 
of the telephone company were not 
designed so as to compensate the tele- 
phone company at the point of origin 
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(outside of a hotel) for the addition. 
al costs associated with the more ex- 
pensive service demanded and received 
at hotels by hotel guests. As a matter 
of fact, it would be wholly impractical 
to attempt to design rates by means of 
which the additional costs associated 
with hotel guest incoming service 
might be collected for at the point of 
origin of the calls. We hold as a mat- 
ter of law that a telephone company 
has the sole legal right to charge for 
local and long-distance telephone serv- 
ice furnished to guests of a hotel and 
there seems to be no good reason why 
the hotel corporations should absorb 
one-half of the cost of furnishing the 
incoming telephone service on such 
calls. The telephone company is to 
furnish such service and is entitled to 
charge rates sufficient to compensate 
itself therefor. As a practical matter, 
the only proper method of designing 


rates to compensate it is to provide for J 


surcharges on calls from guest rooms 
made to points outside the hotel which 
will be sufficient to pay the costs prop- 


erly assignable to incoming and out- J 


going calls. 


It may be argued that such a deter- 
mination would be inequitable to a ho- 


tel guest who makes substantial use of 


the telephone in his room for calls to 
points outside the hotel but receives 
less than the average number of in- 
coming messages. Such a burden, 
however, is more theoretical than real 
when we consider that, if as it is sug- 
gested, the additional costs associated 
with incoming messages were required 
to be paid in the first instance by the 
hotel corporations, the effect of such a 
division of costs would be that a guest 
who made no use of the telephone fa- 
cilities for receiving incoming mes- 
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ages would still absorb a share of the 
est thereof in the form of room 
charges paid to the hotel corporation. 
In considering this contention, it is to 
be noted also that under our former 
and present decision any guest may 
escape paying the surcharge we have 
provided by making the call from one 
of the public pay station telephones 
which are now installed in practically 
all hotel lobbies. It seems more equi- 
table and practical to permit guests 
who desire this more expensive type 
of service to receive same and to pay 
therefor the costs properly associated 
therewith than it would be to require 
the hotel corporations to absorb in the 
first instance the costs of this service 
which we hold they have no authority 
to render for hire. Any decision re- 
quiring the telephone company to ab- 
sorb these additional costs incurred at 
hotels would result in imposing a bur- 


den on other users of telephone serv- 
ice which they should not be required 
to bear. 


Another alternative to the decision 
herein would be to deny to guests of 
hotels the privilege of using telephone 
facilities in their rooms for making 
local and long-distance calls. Such a 
suggestion is without merit since this 
particular type of service has proved 
§ so desirable and useful to hotel guests 
that they have made very substantial 
use of same at rates which, in the ma- 
jority of instances, were much higher 
than those found herein to be just and 
reasonable. 

The discussion herein as to hotel 
corporations applies with equal force 
to all users of service furnished by the 
telephone company under its hotel pri- 
vate branch exchange schedule. 
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Conclusion 


An order requiring the New York 
Telephone Company to submit for the 
approval of the Commission appropri- 
ate amendments to its tariff to carry 
out the directions contained in this 
memorandum is attached hereto. 


ORDER 


This Commission having on No- 
vember 30, 1938, supra, adopted an 
order in this proceeding directing and 
requiring the New York Telephone 
Company to file certain amendments 
to its tariff schedules and said com- 
pany having filed certain revisions to 
its tariff, effective January 1, 1939, 
and now in effect, and New York State 
Hotel Association and Hotel Associa- 
tion of New York city having request- 
ed that a rehearing be granted, and 
this Commission having on December 
21, 1938, granted such petition, and 
after said rehearing the Commission 
having determined that the telephone 
service rendered at guest room tele- 
phones connected to private branch 
exchange systems in hotels, apartment 
houses, and clubs, except service origi- 
nating and terminating within the ho- 
tel, apartment house, or club, is utility 
service subject to the jurisdiction of 
the Commission, and having deter- 
mined that hotels, apartment houses, 
and clubs have no right to charge for 
utility service except as agents of the 
New York Telephone Company, and 
the Commission having further deter- 
mined that all charges for such service 
must be in accordance with the filed 
schedules of the New York Telephone 
Company, it is 

Ordered: 

t. That the New York Telephone 
Company be and it hereby is directed 
30 P.U.R.(N.S.) 
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and required to publish and file on not 8B. That the New York Telephone Company 

1 h d , i h bli shall eliminate from its tariff any provisions 

ess than ten days notice to the public inconsistent with the determinations of this 

and this Commission, to be effective fommlssion as hereinbefore set forth in 

is order. 

on or before September 1, 1939, 

amendments to its present tariff sched- 2. That the New York Telephone 

ules effecting the following changes: | Company shall not pay to any hotel, 

apartment house, or club commissi 

A. Establishing a schedule of surcharges (in * h ~ see 
addition to charges which otherwise would W/11Ch are not allowed and paid to all 
apply) applicable to messages originating hotels, apartment houses, and clubs un- 


at guest room telephones connected to pri- i 5 
vate branch exchange systems in hotels, der the same circumstances and condi- § 


apartment houses, and clubs as follows: tions 


Maximum 3. That the New York Telephone 
Local Messages Surcharge piaii 
Local messages and messages of Company shall, within ten days of the 
one, two or three message units, receipt of a certified copy of this or- 
per message 5 cents ‘ : re. ha a 
meee der, notify this Commission in writing | 
0. essages ry 4 ; 
When the charge at established whether the terms, conditions, and re- | 
rate is quirements of this order are accepted | 


Up to 50¢ _ 
Over 50¢ 10 cents and will be obeyed. 
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Milo Water Company 


Inhabitants of — of Milo 


(— Me. —, 7 A. (2d) 895.) 


Orders, § 12 — Interpretation — Matters considered. 


1. A Commission order is in the same category as a decree of a court, 
and the pleadings, the issues presented, and in short the whole proceed- 
ings, must be considered to determine what the order was intended to 
accomplish, p. 369. 


§ 652 — Orders — Interpretation — Fire protection charges. 

2. An order fixing a hydrant rate for the first 48 hydrants was construed 
as requiring a town to pay a water.company for at least 48 hydrants, with- 
out the right to discontinue part of the hydrants and pay for a lesser 
number, when from a consideration of the entire proceedings it was 
apparent that the Commission was endeavoring to provide adequate reve- 
nue for the company and for a proper apportionment of charges between 
the municipality and private consumers, specifically calling attention to the 
fact that the amount to be paid for fire protection was a gross amount 
though figured on a per hydrant basis, p. 369. ; 
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Rates, § 652 — Interpretation of order — Estoppel by method of billing. 


3. A water company, by billing a town for water on a hydrant rental basis 
when the Commission has fixed rates on such basis in proceedings indicat- 
ing the intention that a gross amount shall be paid for fire protection serv- 
ice, is not thereby prevented from demanding payment of the gross amount 
intended after discontinuance by the town of the full minimum number 
of hydrants contemplated by the Commission order, against which action 
of the town there was an immediate protest when the town claimed the 
right to pay only for the balance, p. 370. 


Rates, § 653 — Orders — Binding effect. 


4. A town is bound by the terms of a Commission order fixing charges tor 
fire protection so long as the order stands, although the town, if it feels 
itself aggrieved, has the right to apply to the Commission for a modification, 


p. 370 


Payment, § 55 — Interest on delinquent bills. 


5. A claim by a water company against a town for indebtedness for fire 
protection charges established by Commission order is not unliquidated be- 
cause the town disputes the claim, and when demand has been made annually 
for the amounts claimed and the town is in default for nonpayment the 
company is entitled to interest on its claim, p. 370. 


[August 1, 1939.] 


Fennel by water company to recover fire protection charges 
assessed against a town by authority of a Commission 
order; judgment granted for water company. 


Argued before Dunn, C. J., and 
Sturgis, Barnes, Thaxter, Hudson, 
and Manser, JJ. 

AppEARANCES: McLean, Fogg & 
Southard, of Augusta, for plaintiff; 
Fellows & Fellows, of Bangor, and 
Jerome B. Clark, of Milo, for defend- 
ants. 


THAXTER, J.: This action of as- 
sumpsit is before this court on report. 
It is brought to recover a balance of 
$6,750 claimed to be due from the 
town of Milo to the Milo Water Com- 
pany for fire protection service and 
$1,080 for interest. The only point 
at issue is the interpretation of an or- 
der of the Public Utilities Commis- 
sion. For a proper understanding of 
the matter a survey of the long con- 
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troversy between the town and the 
water company is pertinent. 

In 1909 the parties entered into a 
contract under the terms of which the 
plaintiff agreed to supply water to the 
defendant. The contract was to run 
for twenty years. The town agreed 
to pay $1,500 each year for the use 
of forty hydrants and for certain oth- 
er services a sum equal to the amount 
of the tax, if any, assessed against the 
company. In 1920, on petition of the 
company, the Public Utilities Com- 
mission entered an order authorizing 
an increase in the annual hydrant rent- 
al to $40 per hydrant. By votes of the 
town the number of hydrants was in- 
creased from forty until in 1929 there 
were forty-eight. September 30, 1927, 
the Commission ordered a further in- 
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crease in hydrant rental from $40 to 
$60 per hydrant. In promulgating 
this decree the Commission made the 
following statement: ‘We shall as- 
sume that the water company and the 
town of Milo will continue to be guid- 
ed by the terms of the present contract, 
except as modified by this and for- 
mer decrees of this Commission.” The 
Commission here was referring to the 
fact that in accordance with the terms 
of the original contract the town re- 
mitted to the company the taxes which 
it could have assessed against it. 
April 1, 1928, the town countered by 
assessing a tax against the company, 
the portion of which applicable to the 
water system amounting to $3,837.93. 
On August Ist following, the com- 
pany petitioned the Commission for 
an increase in rates to meet this addi- 
tional operating cost; and on October 
26, 1938 (P.U.R.1929B, 330, 334) the 
Commission entered a decree author- 
izing an increase in hydrant rental to 
$140 per hydrant to compensate for 
such taxes. In explanation of its or- 
der the Commission said: “Although 
the amount to be paid for municipal 
fire protection, both in the existing 
schedule of rates and in the schedule 
as modified by this order, is ascer- 
tained on a per hydrant basis, that fact 
is merely a convenient method of de- 
termining what the proper gross 
amount to be paid for the fire protec- 
tion service shall be. The company is 
affording certain protection within the 
territory covered by the municipal 
hydrants. If more hydrants were in- 
stalled within that territory, the costs 
to the company for fire protection serv- 
ices would not be increased propor- 
tionately to the number of new hy- 
drants installed. We shall, for this rea- 
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son, increase the per hydrant rate offi 
the existing hydrants only, this being 
the number on which the present reve- 
nue requirements are based. If addi- 
tional hydrants be installed, the perf 
hydrant rate therefor will be fixed atl, 


$60 which, in our opinion, will be suf- Mai 


ficient to reimburse the company for 
the extra expense that would be in- 
curred in furnishing such additional 
hydrant service.” It is apparent that 
the Commission was seeking to estab- 
lish a certain minimum amount which 
the town should pay for fire protection 
on the assumption that there would be 
at least forty-eight hydrants for which 
the town would pay. The following 
year on June 19, 1929, the plaintiff 
again petitioned for an increase in 
rates. The Commission in justifica- 
tion of an order filed January 27, 1930 
(P.U.R.1930B, 269, 277) directing 


an increase in the rates of both private J 


consumers and of the municipality § 
considered with great care the amount § 
of revenue which it felt that the com- | 
pany should receive. It figured that 
there should be an increase to be paid 
by the town of $480 and by private 
consumers of $564. With reference 
to the increase to be paid by the town 
the Commission said: “We have in- 
creased the hydrant rental for first 48 
hydrants from $140 to $150 per year, 
resulting in increased revenue of 
$480.” Then follows the order which 
so far as it relates to municipal serv- 
ices reads as follows: 


For the first 48 hydrants, each hydrant, bare 
Each additional hydrant 


At the annual town meeting oa 
March 14, 1932, the town voted to 
discontinue as of April 1, 1932, the 
use of four hydrants and the clerk of 
the company billed the town for forty- 
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ate offMiour hydrants at $150 each. Immedi- 


btely, however, on the matter being 
-Malled to the attention of the president 
f the company, a corrected bill was 
nt for forty-eight hydrants at $150 
ach, and the company has always 
-Hiaimed that it was entitled to be paid 
mn this basis. At the annual town 


in-Mneeting held March 13, 1933, the town 


voted to discontinue the use of three 
more hydrants. 


The plaintiff claims that it is enti- 
led to receive from the town for hy- 
{rant rental a minimum amount of 
87,200 per year from April 1, 1932, 
0 December 31, 1938. The town 
aims that it is only required to pay 
for forty-four hydrants from April 1, 
1932, to April 1, 1933, and for forty- 
ome hydrants thereafter, and these 
amounts it has paid. This suit is 
brought to recover the balance amount- 

ing to $6,750 and interest of $1,080. 

The defendant does not deny that 

pitt all times since April 1, 1932, the 
Flaintiff has maintained forty-eight 
hydrants ready for use but it does 
daim that the order of the Public Utili- 
Jties Commission does not require the 
town to pay a lump sum for fire pro- 
tection and that it accordingly had the 
tight to discontinue the use of any hy- 
drants and is required to pay only for 
the balance at the scheduled rate of 
$150 per year per hydrant. 

[1, 2] Counsel for the defendant 
insist that this court can consider only 
that part of the Commission’s finding 
and order which reads: ‘For the first 
forty-eight hydrants, each hydrant 
$150.” They say that the meaning of 
these words taken by themselves is clear 
and that therefore we can investigate 
no further. But it is a cardinal rule 
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of interpretation applying to writings 
generally that every phrase must be 
read in connection with the whole in- 
strument, and particularly in the case 
of a decree of a court, and an order of 
the Public Utilities Commission is in 
that category, that the pleadings, the 
issues presented, in short the whole 
proceedings must be considered to de- 
termine what the decree was intended 
to accomplish. Vicksburg v. Henson 
(1913) 231 U. S. 259, 58 L. ed. 209, 
34 S. Ct. 95. Courts are concerned 
today with substance rather than with 
form, with the spirit rather than with 
the letter. 


It is obvious that the Public Utili- 
ties Commission did not view the pe- 
tition filed June 19, 1929, on which 
the order in question is based as an 
isolated proceeding. It is in effect a 
petition for a modification of its ear- 
lier order, which in turn modified an 
order entered several years before. To 
determine what the Commission in- 
tended, the entire proceedings should 
be considered. From these it is appar- 
ent that the Commission was endeav- 
oring to provide adequate revenue for 
the water company and for a proper 
apportionment of charges between the 
municipality and private consumers. 
When the town, as it had a right to 
do, collected from the company taxes 
which became a part of its operating 
expenses, rates for fire protection were 
raised. In its last order the Commis- 
sion calls attention to the fact that the 
increase in rental of $10 per hydrant 
would result in increased revenues of 
$480. In its review of the case ac- 
companying its order of October 26, 
1928, supra, it specifically calls atten- 
tion to the fact that the amount to be 
30 P.U.R.(N.S.) 
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paid for fire protection is a gross 
amount though figured on a per hy- 
drant basis. Looking at the whole 
record, it is clear that the Commission 
was concerned with the gross amount 
to be paid by the town for fire protec- 
tion rather than with the amount to 
be paid per hydrant and that the rate 
was established on the assumption 
that there would be a minimum of 
forty-eight hydrants. Though the 
form of the order did not call for the 
payment of a gross sum as in the case 
of Damariscotta-Newcastle Water Co. 
v. Itself (1936) 134 Me. 349, 15 
P.U.R.(N.S.) 498, 186 Atl. 799, yet, 
that a fixed minimum amount should 
be paid was clearly the intent of the 
Commission. There seems to be no 
reason whatsoever why this court 
should tear an isolated phrase from its 
context and give to it a meaning clear- 
ly at variance with that which the 
Commission intended. 

[3] Counsel for the defendant call 
attention to the fact that bills were 
rendered by the plaintiff on a hydrant 
rental basis. This was of course of 
no consequence to the plaintiff so long 
as the town paid for the full number 
of forty-eight hydrants. The signifi- 
cant fact is that there was an immedi- 
ate protest when the town claimed the 
right to discontinue certain hydrants 
and pay only for the balance. 

[4] If the town feels itself ag- 


grieved by the order in question, ; 
has the right to apply to the Commis 
sion for a modification of it. So long 
as it stands, the town is bound by its 
terms. 


[5] The defendant claims that if 
is not liable for interest because thd 
claim sued on is unliquidated and i 
any event is uncertain because of the 
unsettled state of the law. We can 
not see that the law is at all doubtful, 
nor is a claim unliquidated merely be 
cause one party disputes it. A demand 
was made by the plaintiff each year 
for the amounts here claimed. The de-} 
fendant was in default for nonpay-[ 
ment. There seems to be no reasonj 
why the plaintiff is not entitled to in-j 
terest. 4 

The record before this court indi-/ 
cates that the sums claimed becamef 
due December 31st of each year. Thel 


writ is dated December 12, 1938. The§ 
sum claimed for the year 1938 was not 


then due and payable. The plaintiff 
is entitled to recover only for the® 
amounts claimed to December 31,} 
1937, totaling $5,700, with interest to 
the date of the writ amounting to $1,- 9 
069.70. Without prejudice to the ff 
right of the plaintiff to bring suit to § 
recover for payments due since De- § 
cember 31, 1937, the entry will be: § 
Judgment for the plaintiff for $6,- 
769.70 with interest from the date of 
the writ. 
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RE HENDRUM TELEPHONE CO. 


MINNESOTA RAILROAD AND WAREHOUSE COMMISSION 


Re Hendrum Telephone Company 


[M-2466. ] 


Rates, § 124 — Reasonableness — Factors considered. 
1. The Commission, in establishing a rate, must consider the fair value 
of the property used and useful in rendering the service, the amount of in- 
come which would properly be produced by the proposed rate, and the 


cost of service, p. 372. 


Expenses, § 3 — Powers of Commission — Management. 
2. The Commission may not ignore the actual expenses incurred by a public 
utility company in rendering adequate service to the public in the absence 
of a showing that the management has been extravagant, improvident, or 
wasteful in the operation of the plant, p. 372. 


[August 4, 1939.] 


| seeing for authority to change telephone rates; 


granted. 


By the Commission: Pursuant to 
notice duly given, hearing in the 
above-entitled matter was held in the 
tity hall, Hendrum, Minnesota, at 10 
Goclock in the morning on June 15, 
1939, at which time all interested par- 
ties were given an opportunity to pre- 


 Fisent evidence and be heard. 


APPEARANCES: F, W. Putnam, At- 
Ftorney, Minneapolis, and T. C. Macou- 
brey, St. Paul, for the Hendrum Tele- 
Mphone Company; Jasper Hoaland, 
Wm. Anderson, Oscar Stordahl, J. 
Kenning, and H. Morsoen, all of Hen- 
Gdrum, for the objectors; A. N. Fan- 
cher, Supervisor of Telephones, St. 
Paul, for the Railroad and Warehouse 
Commission. 

It appears from the record that the 
Hendrum Telephone Company is a 
corporation and operates a local tele- 
phone exchange at Hendrum, Minne- 
sota, serving 57 towns and 130 rural 


371 


stations. The present and proposed 
gross rates of the petitioner are as fol- 
lows: 


Present Proposed 
Rates Rates 


$3.00 
2.00 


Individual line 
Business 
Residence 


Rural multiparty business 
Grounded t 2.50 
Metallic ‘ 2.75 


Rural multiparty residence 
Grounded : 1.75 
Metallic : 2.00 


Extension stations 
Business 
Residence 
sa ™ 
15.00 “ 


Hand sets—Town 
Additional charge ‘ ia ° 


Desk sets—Rural 
Additional charge a 

Temporary disconnections at one-half regular 
rate for any class of service. 

A discount of 25¢ per month to be allowed on 
all town gross rates if paid on or before the 
15th of the month for which service is ren- 
dered. Rural multiparty rates payable quar- 
terly in advance with a discount of 75 cents. 
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The petitioner submitted a state- 
ment showing the annual operating 
revenues, operating expenses, and net 
income from the operation of the Hen- 
drum exchange for the 5-year period 
1934-1938 to be as follows: 


Operating Operating 
Revenues Expenses 
$3,592 $285 
3,692 332 
3,817 331 
4,001 192 
4,110 198* 


Net 
Income 


* Reverse entry. 


This indicates that the average an- 
nual net income for interest and re- 
turn on investment during the 5-year 
period is $188. 

The company contends that the pres- 
ent rates do not produce sufficient 
revenue to permit it to maintain its 
property in an efficient manner and 
pay a reasonable return upon the capi- 
tal invested in plant and equipment 
used and useful in rendering service. 

During the year 1938 there was no 
net income but a deficit of $198. That 
due to state and Federal minimum 
wage requirements and increase in tax- 
es a much greater deficit will be ex- 
perienced in the future. 

State’s Exhibit “A,” prepared by 
the statistical department of the Com- 
mission from the annual reports on file 
with the Commission for the Hen- 
drum exchange covers the period 1930 
to 1938, both inclusive, and shows an 
average annual net income for this 
9-year period, for interest and return 
on investment, of $156. In this case 
the company did not submit an in- 
ventory and appraisal of the property, 
but for a rate base relied upon the 
original cost of the plant and equip- 
ment as reflected by its books. 

It is found from State’s Exhibit 
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“A,” that the book cost, plus working 
capital, of the property at Decembe 
31, 1938, is $16,857 and that the bal 
ance in the reserve for accrued de 
preciation is $2,948, leaving a net book 
cost of $13,909. Page one of the Com 
pany’s Exhibit Number 3 is a state 
ment of estimated annual earnings and 
expenses under present and proposed 
rates. This statement indicates a def 
icit under the present rates of $490 
and a deficit of $101 under the pro- 
posed rates. In view of the fact that 
the proposed rates will not result in 
a net income to the company, but a 
deficit will still be experienced, thej 
rate base is not an important factor) 
in this case. . 

The objectors in this proceeding} 
filed petitions with the Commission, 
carrying one hundred and thirty-twof 
signatures, objecting to the proposed | 
rates, principally upon the grounds 
that the present management gained 
control of the property through a stock § 
manipulation which did not meet the § 
approval of the community. Inasmuch Ff 
as this stock transfer took place nine J 
years ago it would appear that if there § 
was any unlawful manipulation it 
would have been determined in court, | 
as provided by law. i 

[1] In establishing a base for a rea- § 
sonable rate the Commission is re- 
quired by law to consider certain fun- 
damental facts. First, the fair value § 
of the property used and useful in ren- § 
dering the service ; second, the amount | 
of income which will properly be pro- 
duced by the rate to be established; 
third, reasonable expenses incurred by 
the company in rendering adequate 
service to the public. 

[2] In considering the expenses of 
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RE HENDRUM TELEPHONE CoO. 


a public utility, the courts have said: 
“That neither the court nor the Com- 
mission can substitute its judgment 
for that of the officers of the com- 


In the absence of a showing that the 
management has been extravagant, 
improvident, or wasteful in the opera- 
tion of the plant, it is considered that 
the Commission may not ignore actual 
expenses.. Even if such a showing 
could be made in this case, and several 
hundred dollars deducted from the 
operating expenses, the net income 
would still be short of paying a rea- 
sonable return upon the fair value of 


q the property. 


After due consideration of all mat- 
ters herein involved and being fully 
advised in the premises, the Commis- 
sion finds: 

1. That the present rates of the 
Hendrum Telephone Company are un- 
reasonable and do not produce any re- 
turn upon the capital invested in plant 


and equipment used and useful in ren- 
dering telephone service. 

2. That the following rates are rea- 
sonable and will not produce more than 
a fair return upon said property: 


Individual line 
Business 
Residence 


Rural multiparty 
Business 
Grounded 
Metallic 
Residence 
Grounded 
Metallic 
Extension stations 
Business 
Residence 


“ “ “ 


$3.00 per mo. gross 
2.00 


annum net 


Hand sets—Town 
Additional charge .. 

Desk sets—Rural 
Additional charge .... 25 way 

Temporary disconnections at one-half regular 
rate for any class of service. 

A discount of 25 cents per month to be allowed 
on all town gross rates if paid on or before 
the 15th of the month for which service is 
rendered. Rural multiparty rates payable 
quarterly in advance with a discount of 75 
cents. 


mo. net 





COLORADO PUBLIC UTILITIES COMMISSION 


Re Pagosa Springs Telephone Company, 


I ncorporated 


[I. & S. Docket No. 228, Decision No. 13857.] 


Rates, § 545 — Telephones — Private residence rates. 
Private residence telephone rates should apply where the phone is in a 
private residence, if there is no designation in the directory to disclose that 
a business is carried on where the phone is located and if there is no con- 
vincing proof that the primary use of the telephone is for business and 


commercial purposes. 


[August 11, 1939.] 
| peeve to determine reasonableness of proposed telephone 


rates; rates approved. 
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APPEARANCES: Conour and Con- 
our, Attorneys at Law, Del Norte, for 
the Pagosa Springs Telephone Com- 
pany, Inc. ; John H. Galbreath, Pagosa 
Springs, for Archuleta county and 
town of Pagosa Springs; A. Mis- 
kowiec, Pagosa Springs, pro se; Mrs. 
Edna Hatcher, Pagosa Springs, Colo- 
rado, pro se; Mrs. James Corrigan, 
Pagosa Springs, Colorado, pro se; 
E. Lowell, Pagosa Springs, Colorado, 
pro se. 


By the Commission: On Novem- 
ber 30, 1938, the Pagosa Springs 
Telephone Company, Inc., filed a cer- 
tain tariff with the Commission, des- 
ignated as P. U. C. No. 2, governing 
its rates and charges for telephone serv- 
ice and setting forth its rules and reg- 
ulations in connection with its opera- 
tions in Pagosa Springs, Colorado. 


Said tariff disclosed that the rates 
to be charged were substantially high- 
er than the then effective rates, and by 
Decision No. 12707, the Commission 
on December 13, 1938, issued its or- 
der suspending said tariff for a pe- 
riod of 120 days from January 1, 
1939, or until the further order of the 
Commission. Thereafter, on Janu- 
ary 27, 1939, said Pagosa Springs 
Telephone Company filed a new tariff 
with the Commission, wherein certain 
reductions in rates for residence tele- 
phone service were made as compared 
with the tariff filed on November 30, 
1938. In conjunction with said new 
tariff, a petition was filed with the 
Commission requesting that our sus- 
pension order be vacated. There- 
after on February 8, 1939, an order 
was entered (Decision No. 12995) 
permitting the rates set forth in the 
tariff filed November 30, 1938, as 


amended by the schedule filed January 
27, 1939, to become effective on Feb- 
ruary 1, 1939, but providing that said 
rates should be subject to any future 


findings by the Commission as to their § 
Thereafter, the mat- ; 


reasonableness. 
ter was duly set for hearing, and 


heard, on June 2, 1939, at Pagosa 


Springs, Colorado. 


The evidence disclosed that the | 
Pagosa Springs Telephone Company, | 
Inc., has a capital stock of 25,000 § 
At the time of the hearing, F 
no stock had been issued except quali- § 
fying shares to the directors. Charles 
F, Rumbaugh, president of the com- J 
pany, had been operating the same as 7 
an individual up to the time of the in- J 
corporation of the company in No- 
vember, 1938. Previous service was 7 
from 7 A. M. to9 p. M., while 24-hour 7 
service is now being rendered. The | 
company does not own any of the rural 77 
lines with possibly one exception, but 7 


shares. 


has practically rebuilt the entire plant 


within the corporate limits of the FF 


town of Pagosa Springs. 


Exhibit No. 1 was received in evi- © 


dence, which is a valuation report by 
the electrical and gas engineer of the 
Commission, of the company’s prop- 
erty. This report disclosed that the 
system was entirely revamped in 1938 
by replacing the main part of the ex- 
change aerial wire with aerial cable 
and replacing most of the poles. The 
system is what is known as the mag- 
neto type and is modern and up to 
date. The engineer gives a recon- 
struction value depreciated as of 
April, 1939, of $13,211. This figure 
includes a going concern value of 
$847 and a working capital of $438. 

Exhibit No. 2 introduced in evi- 
dence is a rate analysis by-our director 
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of rates and research, and discloses 
that using the company’s operating 
expense estimate and allowing a 6 
per cent return on the valuation, op- 
eration at the present rates would 
show a deficit of $1,643.75, said oper- 
ating expense being estimated at $5,- 
895.48. By using the engineer’s esti- 
mated operating expense of $4,596.33, 
the annual deficit would amount to 
$344.80. 

No protest was made against the 
proposed schedules of the Pagosa 
Company. The only objection inter- 
posed at the hearing consisted of cer- 
tain individuals whose classifications 
had been changed from the residence 
rate to the business rate. In view of 
this condition and due to the fact that 
it is apparent the company is not earn- 
ing more than, and probably not as 
much as, a fair return on the valuation 
of its property would justify, we see 
no need of any discussion in detail of 
the question of valuation or operating 
expense. The main difference between 
our engineer’s operating expense, fig- 
ures and those of the company is in the 
amount of the salary of the general 
manager. The company is allowing a 
salary of $100 per month, while the 
engineer recommends the sum of $30 
per month. It was disclosed that the 
general manager did not devote his full 
time to the business. The engineer 
was of the opinion that the lineman 
could also take care of the books, and 
makes an allowance of $1,200 per an- 
num for both such services, while the 
company shows an expenditure of 
$1,320 for lineman and $600 per an- 
num for a bookkeeper. 


If any controversy existed as to the 
actual rates, the Commission would 
feel it incumbent to determine these 
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matters, but in view of the present 
situation, we believe it sufficient to say 
that, in our opinion, the Commission’s 
engineer’s figures are approximately 
correct. 

So far as the changing of the classi- 
fication of some of the subscribers, it 
appears that tariff of applicant pro- 
vides that: 

“Business rates apply, regardless of 
location, to any station where the sub- 
scriber’s primary use of the service is 
for business or commercial purposes, 

” 

Dr. Miskowiec testified that he was 
engaged in the active practice of medi- 
cine at Pagosa Springs; that he for- 
merly had two phones, one in his of- 
fice and one in his residence, but when 
the increased rates went into effect, 
he discontinued his office phone. The 
company then placed his residence 
phone on the business rate, which he 
refused to pay. He further testified 
that his residence phone was used 
much more for family purposes than 
for business purposes ; that he had had 
only one business call at his home in 
the two weeks preceding the hearing, 
and that in his opinion not over one- 
half of one per cent of the calls re- 
ceived at his residence had to do with 
his medical practice. His office is in 
the same block, but some distance 
from his residence. 


Mrs. Edna Hatcher, another resi- 
dent of Pagosa Springs, testified that 
she had had a private phone in her 
house for ten years; that she did have 
several rooms that she rented when 
possible and that her daughter con- 
ducted a beauty shop in her home; that 
the telephone is in her living room and 
used by her daughter, but that the 
mother pays the bill and most of the 
30 P.U.R.(N.S.) 














calls received do not have anything to 
do with business or commercial mat- 
ters. 

Mrs. Corrigan, who lives one mile 
east of Pagosa Springs on a ranch, 
was formerly listed as “The James 
Corrigan Dairy.” The name so ap- 
peared in the directory of October 1, 
1938. However, she stated that she 
refused to be listed as a dairy when 
the new rates became effective, and in 
the directory of May 1, 1939, the name 
appears simply as “James Corrigan.” 
She testified that she had not received 
over four calls in April and two in 
May, 1939, concerning dairy business. 

One of the county commissioners 
testified that they had had a meeting 
with Mr. Rumbaugh when the ques- 
tion of the raise in telephone rates was 
discussed, and it was understood that 
while the rates in town were to be 
raised, the rural or country rates were 
not to be increased. Mr. Rumbaugh 
testified that it was at the suggestion 
of one of the Commission’s employees 
that where businesses were conducted 
in the home or on a ranch, they should 
be classed as a business so far as tele- 
phone rates were concerned. It is the 
opinion of the Commission that if 
there is no designation in the direc- 
tory to disclose that a business is car- 
ried on where the phone is located and 
the phone is in a private residence, the 

private residence rate would apply un- 
less there is very clear and convincing 
proof that the primary use of the tele- 
phone is for business and commercial 
purposes, and this does not appear to 
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be the case in any of the instances 
which have been brought to the Com- 
mission’s attention. 

“A telephone company was forbid- 
den to apply business rates to 
residences where occasional business 


calls come in.” See Re Sullivan 
Teleph. Co. (Ind.) P.U.R.1930E, 
282. 


“Where a telephone subscriber’s di- | 
rectory listing bears a business desig- | 
nation, he should pay the regular rates 7 
for business service, even though the | 
telephone is located in his residence; | 


otherwise, the business designation in 
the directory should be eliminated and 


he should pay only the rates for resi- ; 


dent service.” Public Service Com- 
mission v. Youngblood Teleph. Co. 
(Mo.) P.U.R.1932B, 50. 

It should be noted in this connec- 
tion that in the listing of May 1, 1939, 
of the phone at Dr. Miskowiec’s resi- 
dence, he is simply designated as “A. 
Miskowiec.” 

After a careful consideration of the 
record, the Commission is of the opin- 
ion, and so finds, that the tariffs filed 
by the Pagosa Springs Telephone 
Company, Inc., on November 30, 
1938, designated as P. U. C. No. 2, 
as modified by the amendments filed 
on January 27, 1939, are just and rea- 
sonable rates and rules and regula- 
tions, and that the instant proceeding 
should be dismissed. We are further 
of the opinion, and so find, that the 
classification of service should be gov- 
erned by the rule heretofore announced 
in our findings. 
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RE HAZELWOOD, INC. 


FEDERAL COMMUNICATIONS COMMISSION 


Re Hazelwood, Incorporated 


[Docket No. 5698.] 


Parties, § 18 — Intervention — Showing required. 


1. One who seeks to intervene in a radio broadcast hearing before the Com- 
mission should show not only his interest in the proceeding but the facts 
on which he bases his claim that his intervention will be in the public interest, 
and intervention should be permitted only where the public will benefit 
through aid or assistance given to the Commission or the applicant by a 
party intervener, p. 378. 


Procedure, § 15 — Scope of proceeding — Enlargement of issues. 

2. Good administration requires that unduly long and expensive hearings 
be avoided, and the Commission, in considering an application for radio 
broadcast facilities, should not burden itself or the applicant by the injection 
in a hearing of issues concerning which the Commission has already satis- 
field itself, but should grant a motion for enlargement of the issues only 
upon a showing that the new issues are proper matters for the Commis- 
sion to consider, that there is a basis for believing that the Commission 
would be required to deny the application on the new grounds alleged, and 
also that the proposed new issues should be heard at the hearing already 
set rather than at a later time, p. 380. 


[September 29, 1939.] 


—- for construction permit to erect a rebroadcast 

station; petition to intervene and request for enlargement 

of issues denied. Action taken by Commissioner Payne unani- 
mously upheld by Commission October 11, 1939. 


+ a 


PayNnE, Commissioner (presiding 
at Motions Docket): This petition 
was filed by the Orlando Broadcasting 


service already rendered in the Or- 
lando area; (b) to determine if the in- 
terests of Station WDBO will be ad- 


Company, Inc., licensee of Radio Sta- 
tion WDBO, Orlando, Florida, and 
requests leave to intervene in the hear- 
ing designated by the Commission on 
the above-entitled application and fur- 
ther requests that the issues hereto- 
fore designated by the Commission to 
be heard at said hearing be enlarged 
to include the following: (a) to de- 
termine the extent of the broadcast 
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versely affected by a grant of the 
above-entitled application; and (c) to 
determine whether the operations of 
the station proposed by the applicant 
will be in accord with the Commis- 
sion’s plan of allocation and standards 
of good engineering practice. 
Petitioner requests that it be made 
a party in the proceedings on the appli- 
cation of Hazelwood, Inc., and that it 
30 P.U.R.(N.S.) 
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be allowed to present evidence on the 
issues listed in the notice of hearing 
heretofore published by the Commis- 
sion as well as upon the additional is- 
sues requested to be added and any 
further issues which may be added 
hereafter. 

When the application of Hazel- 
wood, Inc., was received by the Com- 
mission it was examined as required 
by § 309(a) of the act, and because 
the Commission was unable upon such 
examination to reach the decision that 
the public interest, convenience, and 
necessity would be served by a grant 
of the application it was designated 
for hearing in order to afford the ap- 
plicant an opportunity to be heard on 
the question of whether or not the ap- 
plication should be granted. The only 
issue specified by the Commission in 
the notice of hearing was that relating 
to the possibility of adverse effect up- 
on the service rendered by Stations 
KLRA, WHK, and WMFJ by rea- 
son of electrical interference which 
might result from the operation of 
the proposed new station. 


The instant petition to intervene and 
to enlarge the issues to include ques- 
tions other than those specified in the 
notice of hearing requires an interpre- 
tation of the Commission’s rule 1.102 
which became effective on August 1, 
1939. Because the questions raised 
by the instant petition are also involved 
in a number of other petitions now 
pending on the motions docket, I feel 
that it is appropriate to express in some 
detail my views concerning the suffi- 
ciency of the instant petition in the 
light of the Commission’s present rule 
governing intervention and enlarge- 
ment of issues. 

[1] The Commission’s rule relat- 
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ing to intervention and enlargement of 
issues, reads as follows: 

“Section 1.102 Intervention. Peti- 
tions for intervention must set forth 
the grounds of the proposed interven- 
tion, the position and interest of the 
petitioner in the proceeding, the facts 
on which the petitioner bases his claim 
that his intervention will be in the pub- 
lic interest and must be subscribed or 
verified in accordance with § 1.122. 
The granting of a petition to intervene 
shall have the effect of permitting in- 
tervention before the Commission, but 
shall not be considered as any recogni- 
tion of any legal or equitable right or 
interest in the proceeding. . The grant- 
ing of such petition shall not have the 
effect of changing or enlarging the is- § 
sues which shall be those specified in | 
the Commission’s notice of hearing 
unless on motion the Commission shall 
amend the same.” : 

In applying this rule to the instant J 
petition I will deal with the request to § 
intervene, and the request to enlarge | 
issues separately. 


Petitioner's Request to Intervene 


The underlying purpose of the Com- 
mission in adopting its present rule on § 
intervention was to correct a practice | 
which had become prevalent under the 
prior rule of the Commission relating 


to intervention. Under its former 
rule, the Commission permitted any 
person to intervene in a hearing if his 
petition disclosed “‘a substantial inter- 
est in the subject matter.”” This stand- 
ard was so broad and the Commis- 
sion’s practice under it was so loose 
that intervention in Commission hear- 
ings came to be almost a matter lying 
in the exclusive discretion of persons 
seeking to become parties to Commis- 
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sion proceedings. The experience of 
the Commission during the past few 
years clearly demonstrated that the 
participation of parties other than the 
applicant in broadcast proceedings in 
a great many cases resulted in unnec- 
essarily long delays and expense to 
both the Commission and applicants 
without any compensating public bene- 
fit. In many cases the major function 
served by interveners was to impede 
the progress of the hearing, increase 
the size of the record, confuse the is- 
sues, and pile up costs to the applicant 
and to the Commission through the in- 
troduction of cumulative evidence, un- 
necessary cross-examination, dilatory 
motions, requests for oral argument, 
and other devices designed to prevent 
@ expeditious disposal of Commission 
business. 

The underlying purpose of the pres- 
ent rule is to limit participation in pro- 
ceedings, particularly on broadcast ap- 
plications, to those persons whose par- 
ticipation will be of assistance to the 
3 Commission in carrying out its statu- 
| tory functons. The present rule re- 
quires a petitioner to set forth not only 
a his interest in the proceeding but also 
| “the facts on which the petitioner 
bases his claim that his intervention 
will be in the public interest.” The 
fact that a proposed iniervener may 
have the right to contest in a court the 
validity of an order granting or deny- 
ing a particular application does not in 
and of itself mean that such person is 
entitled as a matter of right to be made 
a party to the proceedings before the 
Commission on such application. In- 
tervention in proceedings before ad- 
ministrative agencies like the Federal 
Communications Commission is ordi- 
narily covered by statutory provision. 
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The Communications Act contains no 
provisions giving the right of interven- 
tion in proceedings before the Com- 
mission to any person or class of per- 
sons, but expressly provides that the 
Commission may conduct its proceed- 
ings in such manner as will best con- 
duce to the proper dispatch of business 
and to the ends of justice. By the 
adoption of Rule 1.102 the Commis- 
sion in effect has declared that it will 
conduce to the proper dispatch of busi- 
ness and to the ends of justice if it 
permits intervention in a proceeding 
before it only if the making of a record 
in which the facts are fully and com- 
pletely developed is facilitated by per- 
mitting the requested intervention. It 
is this theory—that where the public 
will benefit through aid or assistance 
given to the Commission or the appli- 
cant by a party-intervener in a broad- 
cast hearing, such participation should 


be permitted—which underlies Rule 
1.102. 


The petition of the Orlando Brod- 
casting Company, Inc., utterly fails to 
meet the requirement of the present 
rule on intervention. In so far as it 
requests permission to participate in 
the hearing already designated on the 
application of Hazelwood, Inc., it sim- 
ply prays that the petitioner be made 
a party and be allowed to present “‘evi- 
dence.” Not the slightest intimation 
is given as to the type of evidence 
which the petitioner desires to adduce 
or what petitioner intends to prove by 
the introduction of such evidence. The 
only issue mentioned in the Commis- 
sion’s notice of hearing is the issue of 
electrical interference to Stations 
KLRA, WHK, and WMFJ, which 
are now operating either on 1390 kilo- 
cycles (the frequency requested by 
30 P.U.R.(N.S.) 
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Hazelwood, Inc.) or on adjacent fre- 
quency. The petitioner operates its sta- 
tion on 580 kilocycles, so there could 
be no electrical interference to petition- 
er’s station, and while it would not be 
impossible for the petitioner to obtain 
data on the issue specified in the Com- 
mission’s notice of hearing, it is not 
likely that the petitioner is as well in- 
formed or is as well equipped to ad- 
duce testimony concerning the issue of 
electrical interference as is the Com- 
mission itself. Without a proper 
showing of the type of evidence pro- 
posed to be adduced and the facts ex- 
pected to be proved thereby, the Com- 
mission would not be justified in per- 
mitting the petitioner to intervene in 
the proceedings on the application of 
the Hazelwood, Incorporated. 

On the basis of the allegations now 
set forth in the instant petition the 
request for intervention must be denied 
in so far as it requests permission to 
participate in the hearing on the issue 
already designated. In so far as the 
petition requests permission to adduce 
evidence pertaining to the issues which 
it requests the Commission to add to 
the notice of hearing, it is necessarily 
contingent upon the action which is 
taken on the request to enlarge issues. 
For reasons stated below, this request 
must also be denied. Hence, the re- 
quest to intervene in order to adduce 
evidence relating to these issues must 
be denied not only for the reasons 
above stated but also because the re- 
quest to enlarge issues is denied. 


Petitioner’s Request to Enlarge Issues 


[2] The determination of what is- 
sues an applicant for broadcast facili- 
ties should be required to meet in a 
hearing on his application is a matter 
30 P.U.R.(N.S.) 


committed by Congress to the discre- 
tion of the Commission. No hearing 
whatever is required if the Commis- 
sion is able upon an examination of 
an application to determine that the 
public interest, convenience, and ne- 
cessity will be served by granting the 
application. If the Commission is not 
able to reach such a determination up- 
on the examination of an application, # 
the statute requires that notice and an 
opportunity to be heard shall be given 
the applicant, but not otherwise. 
Good administration, both from the 
theoretical and practical standpoint, 
requires that unduly long and expen- 
sive hearings should be avoided. 
Therefore, the Commission should not 
burden itself or the applicant by the 
injection in a hearing of issues con- 
cerning which the Commission has al- 
ready satisfied itself. Furthermore, 
if in a particular case it appears that 


a hearing on a particular issue would [ti 


be expensive and _ time-consuming, 
while a hearing on another issue, 
which might finally dispose of the ap- 
plication, would be relatively inexpen- J 
sive and expeditious, the Commission 
as a matter of administrative con- 
venience should set down the applica- 7 
tion for hearing only on the latter is- 
sue. : 

In the instant case the Commission 
was unable to find that the public inter- 
est, convenience, and necessity would 
be served by granting the application 
of Hazelwood, Inc., because of the 
possibility of interference with the 
service now rendered by three other 
stations. If at the hearing on its ap- 
plication the applicant is unable to sus- 
tain the burden with respect to this is- 
sue, the Commission will enter an or- 
der denying the application, which will 
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ompletely dispose of the proceedings. 
in such event, it would have been whol- 
y unnecessary and wasteful of both 
ime and money for the Commission 
0 have ordered a hearing not only up- 
pn the issue of electrical interference 
hut also upon other issues which might 
ilso have constituted a basis for deny- 
ing the application. 

§ It is incumbent upon any person re- 
questing the injection of new issues 
ina hearing to show not only that the 
issues which he proposes to have the 
Commission add are proper matters 
for the Commission to consider, and 
that there is a basis for believing that 
the Commission will be required to 
deny the application on the new 
grounds alleged, but also that the pro- 
posed new issues should be heard at 
the hearing already set rather than at 
alater time. Certainly, if the issues 
specified by the Commission in a no- 
tice of hearing are in themselves a suf- 
ficent basis for denying an application 
if the applicant fails to sustain its bur- 
den of proof, no third person is harmed 

because the Commission does not also 


include in the hearing other and differ- 
ent issues, even though conceivably it 
may be necessary at some later time 
for the Commission to designate the 
application for further hearing if the 
applicant meets its burden on the issues 
already specified. The instant petition 
to enlarge issues merely states that the 
three issues requested for inclusion in 
the hearing are proper issues for the 
Commission to consider before acting 
upon the application of Hazelwood, 
Inc. Assuming for the purpose of this 
opinion but not conceding, that the 
three issues proposed to be included in 
the hearing are proper for the Com- 
mission to consider, petitioner has ut- 
terly failed to show that the insertion 
of these additional three issues in the 
hearing at this time on the application 
of Hazelwood, Incorporated, would 
expedite the disposition of this appli- 
cation and not merely result in a more 
costly, drawn out, and complicated 
record, with no attendant advantages 
to the Commission or to the public. 


For the foregoing reasons, the pe- 
tition to enlarge issues is denied. 
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Re Anthracite Water Company 


[Application Docket No. 53771.] 


Payment, § 42 — Service discontinuance to enforce — Fire protection to mu- 


nicipalities. 


A water company cannot discontinue water to a municipality for fire pro- 
tection upon the municipality’s failure to pay for the service rendered, since 
a municipality does not come within the purview of the provision of the 
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Public Utility Law which authorizes a public utility to discontinue servi 
to a patron for nonpayment of a bill. 


[September 5, 1939.] 


Deemer for approval of discontinuance of the service of 
water for fire protection to municipality; refused. 


By the Commission: In accordance 
with the provisions of the Public Util- 
ity Law and the Act of July 12, 1935, 
P. L. 660, 15 P. S. § 1463, the An- 
thracite Water Company sought a cer- 
tificate of public convenience eviden- 
cing our approval of the discontinu- 
ance of public fire protection service 
in the borough of Gilberton, Schuyl- 
kill county. 


Initial hearing in this matter was 
held in Pottsville on September 12, 
1938. After due consideration of all 
facts presented at that hearing, we is- 
sued an order on January 17, 1939, 
denying the petition. On February 6, 
1939, applicant petitioned us for a re- 
hearing and reconsideration of the ap- 
plication, praying for authority to dis- 
continue service, and, if such author- 
ity were again denied, to be advised 
of the reasons therefor, as well as to 
be informed of its duties and liabilities 
in connection with continuing the ren- 
dition of this service to the borough 
“free of charge.” The prayer of the 
petition for rehearing and reconsid- 
eration was granted and a second 
hearing was held in Pottsville on Feb- 
ruary 27, 1939. 

It appears to us that so long as the 
petitioner continues to furnish the 
fire service, render a bill therefor, and 
enter the charge upon its books, and 
so long as the borough has not re- 
quested the termination of the service 
and of the service contract, the service 


30 P.U.R.(N.S.) 


will not be rendered “free of charge,’ 
even though the charges may remai 
unpaid. The record does not disclos¢ 
any denial on the part of the boroug 
of liability for payment of this sery 
ice. In fact, the borough has freel 


admitted liability for payment of tha]: 


charges levied for fire protection serv 
ice, but pleads a present inability to 
meet the charges by reason of financiallq, 
conditions beyond its control. 


Prior to 1932, applicant furnished®, 
water for public fire protection pur-fI, 
poses, without charge, to the borough 
of Gilberton. By tariff duly filed and 
with notice to the borough, effective 
April 1, 1932, the present rate forf 
public fire protection of $25 per an- 
num, per fire hydrant, was established. 
Since that time a charge to the bor- 
ough of $25 per annum, per fire hy- 
drant, has been made. The borough 
has been delinquent in its payment 
from April 1, 1932. On May 25, 1938, 
applicant recovered a verdict in suit} 
No. 399 in the court of common pleas 
of Schuylkill county, July 1936 term, 
against the borough in the sum of 
$3,621.41; $3,262.54 being charges 
for fire protection service from April § 
1, 1932, to July 1, 1936, and $358.87 & 
being accrued interest. On January 
15, 1939, additional charges and ac- § 
crued interest had increased the sum 
then due applicant from the borough 
to $5,735.06. 


Applicant, having been unsuccessful 
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in collecting all or any of this debt, is 
ow seeking our approval for discon- 
inuance of its public fire protection 
ervice in the borough of Gilberton, 
dying on its right thereto by virtue 
pf the provisions of the Act of July 
12, 1935, P. L. 660. This act is here 
quoted in full: 

“Section 1. Be it enacted, &c., That 
it is unlawful for any person, copart- 
Siership, association, or corporation 
pperating as a water company and 
who, or which, has undertaken to sup- 
ply any city, borough, town, or town- 
‘hhip with water for the purpose of fire 

protection, for any reason whatsoever, 

to cut off, or otherwise refuse to con- 
tinue, the supply of water for such 
purposes, unless, and until, water for 
Msuch purposes is available from other 
sources, without first having secured 
the approval of the Public Service 
Commission of the commonwealth of 


Pennsylvania, evidenced by its certifi- 
Mcate of public convenience, authoriz- 
ing discontinuance of such service. 


“Section 2. If any such city, bor- 
ough, town, or township fails to pay 
any service charge or to pay for any 
water used for which it is responsible, 
the water company may proceed 
against such city, borough, town, or 
township in an action of assumpsit and 
reduce its claim to judgment, which 
judgment shall be enforced as other 
judgments against such cities, bor- 
oughs, towns, or townships are en- 
forced.” 

There is water in a creek flowing 
through Gilberton at no great distance 
from the built-up portion of the bor- 
ough. This water, however, cannot 
be considered as being available for 
public fire protection purposes particu- 
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larly by reason of the fact that the 
creek is fed by mine drainage con- 
taining sulphur and culm, and by sew- 
age from the whole Mahanoy valley. 
Therefore, the provision of § 1 of the 
Act of 1935, supra, in so far as it re- 
lates to a supply of water “available 
from other sources,” is not applicable. 

Section 202 of the Public Utility 
Law as amended by the Act of Sep- 
tember 28, 1938, P. L. 44, states, in- 
ter alia: 

“Section 202. Enumeration of 
Acts Requiring Certificate—Upon 
approval of the Commission, evidenced 
by its certificate of public convenience 
first had and obtained, and upon com- 
pliance with existing laws, and not 
otherwise, it shall be lawful: 

“(d) For any public utility to dis- 
solve, or to abandon or surrender, in 
whole or in part, any service, right, 
power, franchise, or privilege: Pro- 
vided, that the provisions of 
this paragraph shall not apply to dis- 
continuance of service to a patron for 
nonpayment of a bill, or upon request 
of a patron.” 

Under this section of the Public 
Utility Law, it is very clear that no 
certificate from the Public Utility 
Commission is required for a public 
utility to discontinue service to a 
patron where the patron refuses to pay 
for service rendered. The legislative 
reason is clear. No utility should be 
required to continue service to patrons 
who refuse to pay for such service 
when the amount of money involved 
would entail a larger expenditure for 
collection through courts of law. The 
average domestic or residential wa- 
ter, ‘electric, or gas bill is less than 
$10. It certainly would not be wise 
30 P.U.R.(N.S.) 
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for the legislature to compel a utility 
to render service to a customer who 
refused to pay a bill in that amount, if 
collection of the bill through legal 
channels would cost more than $10 by 
way of attorneys’ fees and ordinary 
costs of litigation. 

This reasoning, however, does not 
apply to the Act of 1935, supra, relat- 
ing to municipal corporations. If the 
legislature had intended to include mu- 
nicipal corporations within subsec. 
(d) of § 202 of the Public Utility 
Law, it would have specifically re- 
pealed the Act of 1935 and included 
such repeal under § 1502 of the Pub- 
lic Utility Law by specific reference 
thereto. This was not done. It seems 
very clear to us that the legislature 
intended that the Act of 1935, P. L. 
660, should remain upon the statute 
books as a modification of § 202(d) 
of the Public Utility Law. 


The ordinary bill of a municipality 
for service rendered by a public utility 
is much larger in amount than that 
of a residential patron. The reason 
for permitting the public utility to dis- 


continue service to a residential confi, 
sumer does not apply to a municip, 
corporation as the amount involve " 
would be invariably in excess of tha 
cost of collection. Likewise, the bor 
ough code provides a method for th 
collection of debts against a muni¢ 
pality. The public utility has acces 
to those remedies and in theory q 
least can compel such payment. 
There is another reason which com 
pels the Commission to dismiss the pe} 
tition in this case. Fire protection is 
one benefit which is expected to be de: 
rived from a municipal government 
Failure to provide adequate fire pro/ 
tection is a failure of government it- 
self. If necessary in an emergency, 
the police power will permit govern- 
ment to commandeer facilities for the 
protection of its citizens from fire, 





flood, or other public disasters. 


The petitioner has its remedy at law 
for the collection of the obligation due 


from the respondent. 
should be pursued for the reasons 
herein set forth. 





30 P.U.R.(N.S.) 
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Fil Industrial Progress 
= a Selected information about manufacturers, 


new products, and new methods. Also news on 
personnel changes, recent and coming events. 








$3,000,000 To Be Spent by 
Ohio Utility on Expansion 


CONSTRUCTION program involving the ex- 
penditure of approximately $3,000,000 for 
the building of new facilities, extension of 
service lines and rehabilitation of present 
equipment, has been planned for 1940 by the 
Ohio Public Service Company. The company’s 
1939 budget amounted to about $1,000,000. 
The largest item on the 1940 program is a 
$2,000,000 addition to the company’s plant at 
Warren, Ohio, where a 40,000-kilowatt turbo- 
generator will be installed.. 
In addition, the program calls for construc- 
tion of a $125,000 sub-station in Mansfield. 


A New Cell Structure Material 
Announced by Johns- Manville 


NEW dry-construction cell structure ma- 
terial for housing bus bars, transformers 
and other high voltage equipment was re- 


cently announced by Johns-Manville. Formed 
from asbestos with an inorganic binder, this 
new material is furnished in large panels 
which, because of their basically mineral 
composition, are completely non-combustible. 

One of the outstanding features of Tran- 
cell, the manufacturer points out, is the sim- 
plicity with which strong, compact structures 
can be erected without the necessity for 
forms or water. Neat, clean, finished housings 
can be made with ordinary hand or power 
tools. 







The relatively light weight of Trancell 
as low as 42% Ib. per cu. ft. in one type 
permits housing equipment on balconies and 
upper floors without danger of overloading 
The strength of the material, as shown b 
exhaustive laboratory tests, is adequate t 
support equipment and withstand norma 
stresses with structure walls and shelves o 
minimum thickness. 

Cell structure doors that need no stiles 
rails, metal trim or other reinforcement arg 
also made of Trancell. Cell structures and 
doors of this material meet the vital require 
ments of safeguarding station operator 
and preventing accidental contacts betwee 
phases, circuits or grounds, as well as con 
fining within restricted spaces the products 
of combustion or ionized gases which ard 
generated by fire or electric arc. 

The Trancell panels are supplied in a va 
riety of types—some being faced with asbes 
tos-cement sheets on one or both sides. Thé 
material comes in sizes ranging from 36 in 
by 48 in. to 48 in. by 96 in. and in thicknesses 
from 4 in. to 24 in. Trancell doors with ‘th¢ 
desired standard hardware attached are fur 
nished cut to size. 
















































A Tribute to G-E’s EB new 

Retiring Leaders bus atm 

n of M 

ir the di 

e new 

company who has been closely associated -ypber 
with both: } 

“Mr. Young, General Electric’s retiring pro 
chairman, has had one of the most construc- ‘i 
tive and interesting careers in the annals offi witl 
American business. He has, in his various = 


internal and external activities, won a repu- 
tation among many as one of the keenest and 
most wholesome philosophers of his time; 
among others, he is an international financier 
to whom the intricacies of the European rep- 
arations problem. were as so many A-B-C’s; 
to still others he stands as one of the greatest 
authorities on the operations of the Federal 
Reserve Bank; to social workers and his as- 
sociates on the New York State Board of 
Regents he is a sympathetic authority on the 
problems of youth and education. 

“To his close General Electric associates 
Mr. Young will be remembered as a man 
with an uncanny insight into the problems of 
getting capital, management, and men to work 
smoothly together toward a common objec- 
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INDUSTRIAL 


BE new “Eveready” focusing spotlights for use in explosive, 
bus atmosphere bear the inspection labels of both the U. S. 
au of Mines and the Underwriters’ Laboratories. They are SAFE 
t the dangerous atmospheric conditions listed on the label. 
pe new “Eveready” Safety Flashlights are of high quality semi- 
‘rubber reinforced with brass, with unbreakable, plastic lenses, 
al protected lamp and hand-replaceable, heavy-duty slide 
(eh with positive “off” and “on” positions. Hexagonal heads 
ent rolling, ring-hangers add to convenience. \ ey Tn 7 
veready” Safety Flashlights resist water, oils, greases, gaso- ] 
alcohol, acids, alkali, are non-conducting and proof against | 
and dropping. Ay 
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Guard wire holds lamp in 
spring-loaded socket. Should 
— break, —_— ejects NATIONAL CARBON COMPANY, INC. 
p-base, instantly opening 
electric circuit and thrusting General Offices: New York, N. Y., Branches: Chicago and San Francisco 
hot filament against chilling ‘ P ‘ 8 
eo Unit of Union Carbide (3 and Carbon Corporation 
‘The word “Eveready” is the trade-mark of National Carbon Co., Inc. 
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tive and as the man who, amid the gloomy 
forebodings of lawyers, strode into the com- 
plicated post-war radio situation in this coun- 
try, with important patents owned by diverse 
companies, to lay out a workable scheme of 
unified operation, thereby literally creating a 
great industry. And to his associates he will 
be remembered as the co-worker and team- 
mate of Gerard Swope in maintaining and 
carrying forward General Electric leadership 
—not only in the electrical industry but in all 
industry—in the field of sound employee re- 
lations. 

“Gerard Swope, retiring president, will al- 
ways be remembered among General Electric 
men of this generation as a dynamic driving 
force. No one could come in contact with 
him without feeling the intensity of his nature 
and his unalterable devotion to the interests 
of General Electric. But, with all his genius 
for getting things done, one of the most im- 
portant associates said recently: ‘In all my 
years of work with Gerard Swope he never 
ordered me to do anything.’ 

“When Mr. Swope took up the reins as 
president in 1922, General Electric was hardly 
a factor in the electric appliance business of 
this country. At the time-he retires, the name 
General Electric is known in every electrified 
home in America and G-E sales of appliances 
have helped to build hundreds of millions of 
kilowatts in load for the public utilities, 

“By virtue of his training in the three im- 
portant operating fields of manufacturing, 
sales, and engineering as well as in finance, 
Mr. Swope made his influence felt in every 
corner of our far-flung operations. To every 
man he could speak in his own vernacular. 

“The rank and file of employees came to 
know Mr. Swope better than almost any 
other General Electric leader. His meetings 
in the shops with great numbers of men— 
during which he subjected himself to ques- 
tions on any subject—and his terse, well-in- 
formed comments were famous among his 
hearers. 

“His leadership in employee relations, de- 
velopment of General Electric’s original and 
courageous plan of unemployment insurance, 
and unique savings and insurance plans grad- 
ually led to his nation-wide recognition as 
a man who was well ahead of other business 
heads in vision and sympathy for the welfare 
of the most humble worker.” 
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Alabama Power Co. Will Spe 
$6,165,000 for Construction 


Ege Alabama Power Company has g 
aside $6,165,000 for construction wo 
during the coming year, according to an q 
nouncement recently issued by Thomas Y 
Martin, president. 

In the $6,000,000 building fund were allo 
ments of more than $1,000,000 for extensid 
of service into additional rural areas of tf 
state. Erection of proposed lines would bri 
rural mileage built by Alabama Power Con! 
pany to more than 7,900 miles, serving 43,0( 
rural customers. 

Nearly $2,000,000 has been set aside for i 
provement of the electric power supply 
Mobile and in construction of the new Mobi 
steam power plant, which is scheduled f¢ 
completion in 1941, according to the announc 
ment. 

Additional lines, equipment and service i 


Montgomery district and $160,000 in the Tug 
caloosa district. 


Stepped Reflectors Increase 
Lamp Life in G-E Luminaires 


o assure full lamp life in street lightin 

luminaires and to increase mercury lumi 
naire efficiency, General Electric lighting engi 
neers have designed a new luminaire with 4 
vertical steps or offsets in the reflector. Thif 
design was effected to eliminate a conditioi 
common to deep bowl reflectors in which ex! 
cessive heat concentrations frequently cause 
premature lamp failures, particularly whe 
500-watt or 10,000-lumen lamps were used 
Rays of light emanating from the lamp op 
erating within a smooth reflector were found 
to be reflected through a focal axis in sucl 
a way to cause a high concentration of radian 
energy at some point on this axis. .The lamj 
stem, filament leads and supports were thu 
left exposed to destructive heating. 

This problem has been relieved by die 
forming the reflectors, of the same genera 
contour as the smooth type, with 48 vertical 
offsets. With this stepped surface the hea 
rays as well as the light rays are reflected 
around the focal axis and lamp stem. Field 
experience and laboratory tests demonstrated 
that this eliminates the concentration of heat 
energy and retains the high efficiency and de 
sirable distribution characteristics of the 
luminaire. 

These steps have been found to provide an 
additional advantage when used with mer- 
cury lamps. With smooth reflectors, lumi- 
naire efficiency is usually impaired because of 
the absorption of reflected light in the mer- 
cury arc in addition to the undesirable heat 
concentration. By reflecting the light around 
the arc the new stepped design effectively 
solves both of these difficulties, according to 
the manufacturer. 


Mention the Fortnicutty—It identifies your inquiry 
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For Fifty Years— 


a Favorite with Utilities 


VEN in the early nineties when the use of storage 

batteries was often regarded as a cloak for poor en- 

gineering, there were progressive utility companies 
that defied tradition and blazed the trail by using Exide- 
Chloride Batteries. 

Today that trail is a broad and well defined highway. 
The use of storage batteries—and particularly Exide-Chloride 
Batteries—plays an important part in the efficient operation 
of the world’s leading utilities. 

Write for information on this outstanding battery for 
stationary service. 


THE ELECTRIC STORAGE BATTERY CO. 
CHLORIDE The World’s Largest Manufacturers of Storage 
BATTERIES Batteries for Every Purpose 


PHILADELPHIA 
Exide Batteries of Canada, Limited, Toronto 








Sangamo Meters 
in “—— and “a” 
Mountings 


Sangamo modern me- 
ters, whether singlephase 
watthour meters—com- 
bination singlephase watthour meters and time- 
switches, with either single or two-rate regis- 
ters—or two-element watthour meters—all are 
designed for modern "A" and "S" mountings. 


Nodertn Meters ot Modern Loads! 


SANGAMO ELECTRIC COMPANY 


SPRINGFIELD, ILLINOIS 
This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 
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UTILITY REGULATION 


ress 


Proceedings of 1939 
Convention 


NATIONAL ASSOCIATION OF 
RAILROAD AND UTILITIES COMMISSIONERS 


Comprising 56 State, Federal, and Territorial Regulatory Commissions 


$6.00 


Round-table Discussions and Reports including the following topics: 


Telephone Regulation—Depreciation—Original Cost Requirements of New 
Accounting Classifications — Public Utility Finance — Competitive 
Bidding—New Problems in the Regulation of Motor Carriers— 
Proposed Uniform Rules for Construction and Filing of 
Rates—Valuation—Training of Personnel for Public 
Utility Regulation—These and Others. 


OTHER 1939 PUBLICATIONS OF THE NATIONAL ASSOCIATION NOW AVAILABLE 
UPON ORDER: 
Report of Committee on Depreciation 
Glossary of Important Electric Rate Terms 
Glossary of important Gas Reger rrnee «5-00 sora ae neues oe oeenne ilceree ewe 
Report of Committee on Statistics and Accounts, Including Memorandum 
on Disposition of Acquisition Adjustment Accounts 
Interpretations of Uniform System of Accounts, Electric Utilities, E-2 
Interpretations of Uniform System of Accounts, Gas Utilities, G-1 
Interpretations of Uniform System of Accounts, Gas Utilities, G-2 
Interpretations of Uniform System of Accounts, Water Utilities, W-1 
Interpretations of Uniform System of Accounts, Water Utilities, W-2 
Rules Governing Preservation of Records of Gas Utilities 
Rules Governing Preservation of Records of Water Utilities 
Revised Annual Report form, Gas and Electric Utilities, Coordinated with 
new Uniform Systems of Accounts 
Revised Annual Report Form, Water Utilities, Coordinated with new Uniform 
System of Accounts . 
Revised Consolidated Annual Report Form for Gas, Electric and Water Utilities, 
Coordinated with new Accounting Systems 


(Where remittance accompanies order we pay forwarding charges) 


NATIONAL ASSOCIATION OF RAILROAD AND 


UTILITIES COMMISSIONERS 
7413 NEW POST OFFICE BLDG. WASHINGTON, D. C. 
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TOMORROW'S TREND TODAY 





IN TRANSFORMERS 


Engineered! 


Pennsylvania brings to every problem a rich and 
ripened engineering experience that is reflected in 
the many improvements and the continual refine- 
ments embodied in Pennsylvania Transformers. 
These superior characteristics cost you no more, 


vitally important though they are in promoting 
longer life, greater reliability and marked 
fim e\ economies! The largest utilities and industrials 
m are using Pennsylvania Transformers. Let us 
quote on your requirements. 
WY 


TRANSFORMER COMPANY 


i701 . 1SEAND: AVE, 
N.S., PITTSBURGH, PA. 
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ROBERT A. BURROWS’ 


NEW 1939 
UTILITY CHART 


ELECTRIC LIGHT AND POWER e GAS @ TRANSPORTATIO 
WATER @ COMMUNICATIONS @ INVESTMENT COMP 
ETC. 














@ Showing at a glance @ 


“INTER-RELATION AND CAPITALIZATION OF THE PRINCIPAL PUBLIG) 
UTILITY HOLDING, OPERATING AND INVESTMENT COMPANIES : 
AS OF JUNE 1, 1939” 


ALSO SERVICE AREA MAPS OF THE PRINCIPAL 
PUBLIC UTILITY SYSTEMS IN THE UNITED STATES 
(Chart Size—34” x 28”) 


An indispensable reference for @ Public Utility Executives @ Utility Supply : 
Companies @ Banks @ Brokers @ Investment Counselors @ Trust and In | 


surance Companies @ Public Service Commissions @ Investors ® Or any one 
interested in any phase of the Public Utility Industry. } 


e e PLEASE NOTE e e 


Chart is printed on 32-lb. high grade paper in ONE COLOR at $2 
per copy, or in NINE DISTINCTIVE COLORS at $3 per copy, postage 
prepaid. Colors used in bar graphs afford an excellent chart for fram- 
ing or desk top reference. 


If UNFOLDED MAILING is desired add 25c for special 3-ply mailing 


tu 


QUANTITIES of ten or more copies, for complimentary distribution, 
at reduced prices, on request. 


« 
Order from 


PUBLIC UTILITIES REPORTS, Ine. 
Munsey Bldg. Washington, D. C. 
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ADVISORY SERVICE 
(A on FORMS and 
@ BUSINESS SYSTEMS 


RIGHT IN YOUR OWN OFFICE... 


A telephone call, letter or wire will bring an Egry Business Form 
Specialist to your office to show you how your own form writ- 
ing can be simplified, made more efficient, to give you all the 
facts of every transaction quickly, easily, accurately. They have 
helped thousands with their business systems and forms prob- 
lems, and can help you—without one penny of cost! Your name 
on a post card will bring this factory trained specialist without 


delay. What's your name? 


TREAD WHAT Egry Continuous Business Forms are designed to your individual 
JEGRY USERS SAY requirements, to record business transactions quickly, accurately, 
; economically. Available in all sizes with as many copies, colors 
of paper and ink as are 
needed; with or without inter- 
‘Egry User... Los Angeles. leaved one-time carbons; in 
- offset or letterpress printing. 
: ; enabled us to consolidate Use Egry forms and enjoy their 
ihtee operations, saving 50% many profitable advantages. 
in time. *Egry User . . . Egry specialists are ready to 
Georgia. demonstrate Egry 
Business Systems and 
Egry Prestige-Building 
. Forms in your own 
eae tht _— office at your con- 
Ohio. venience. Literature on 
request. Address Dept. 
‘Name on request. F-1221. 


‘he EGRY REGISTER Company 


Dayton, Ohio 
SALES AGENCIES IN ALL PRINCIPAL CITIES 
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. saves one-third the billing 
time. 


indispensable 
fo us in simplifying our 
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a CRESCEN 


INSULATED WIRE and CABLE 


When you have a tough job you need a tough cable 
—one that is non-kinking, has high tensile strength, 
dependable conductivity, maximum flexibility and 
is resistant to water, acids, alkalis, oil, grease and 
excessive heat. For such conditions, CRESCENT 
IMPERIAL NEOPRENE Jacketed Cords and 
Cables are made to order for you. 


For Complete Information Send for New Bulletin 


All types of Building Wire and all kinds of Special Cables 
to meet A.S.T.M., A.R.A., I.P.C.E.A., N.E.M.A., and all Rail- 
road, Government and Utility Companies’ Specifications. 








CONTROL CABLE 
DROP CABLE 
LEAD COVERED 
CABLE 


i?) E 
SERVICE ENTRANCE 
CABLE 
SIGNAL CABLE 
VARNISHED CAMBRIC 


WEATHERPROOF 
WIRE 
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Rate Changes! 





THE ONE-STEP METHOD 


OF BILL ANALYSIS 


R & S Bill Frequency Analyzer: developed for our Uti:ity Rate Service. 
The kw.-hrs. billed are entered on the adding machine keyboard. A tape is 
prepared of all items and a ption total lated which serves as a 
control. At the same time—through this single operation—the bill count for 
each kw.-hr. step is made by the electrically controlled accumulating registers. 














Continued rate changes—checking load-building activities— 
need for current customer usage data—all are reasons why 
many companies are using R & S ONE-STEP SERVICE for 
analyzing information required in productive rate making. 
Monthly or annual bill frequency tables now produced in a 
few days instead of weeks and months. 


Estimates promptly submitted. Such marked savings that analyses now can 
be carried on currently for much less than former cost of periodic studies. 


Recording & Statistical Corporation 
Utilities Division 
102 Maiden Lane, New York, N. Y. 


Boston Chicago Detroit Montreal Toronto 
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Vy Glbamges Required 


to Convert Present Systems to 


C-B DIVERSION-PROOF 


a Indoor Installations 





Existing service entrance 
equipment can be retained. 


‘ Installation is effected 
" — * quickly — time and labor 
2 ; are saved. 

Complete protection 
* against current diversion is 
provided (short of destruc: 
tion of the C-B_ unit). 


Maintenance costs are 
reduced to the vanishing 


point. 
Initial cost of C-B Meter 
Enclosure is low. 


C-B facts are contained in Bulle- 
tins 57, 58A, 60, 61, 62 and 63 
— all available on request. 





Electrical Department 
-ORCORAN-BROWN LAMP DIVISION 


THE ELECTRIC AUTO-LITE COMPANY 
4900 Spring Grove Avenue Cincinnati, Ohio 
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Gives You the Right Truck for each job 


indardization on GMCs 
IN SAVE YOU MONEY 


C trucks give you the most 
able power, best perform- 
ice, longest fuel mileage. 
t there’s another big reason 


my fleet owners are finding it 






bfitable to standardize on 
MCs for every hauling job. 

ice and maintenance oper- 
ions are greatly simplified 
ten all trucks in your fleet are 
MCs. Parts inventories can be 
duced. You save on jigs and 
ecial tools. Let GMC help you 
it truck expense to the bone. 


e THE TRUCK OF VALUE «+ 


Most Complete Line in the Industry! 

Chassis, Panels, Pickups, Stakes, Suburbans 
Chassis, Panels, Pickups, Stakes 

1—114-ton| Chassis, Panels, Pickups, Stakes, Cab-Over-Engine 

11%4—2-ton| Chassis, Panels, Pickups, Stakes, Cab-Over-Engine 
Conventional and Cab-Over-Engine Models 
Conventional and Cab-Over-Engine Models 
Gasoline and Diesel, Conventional or Cab-Over-Engine 
Gasoline, Conventional or Cab-Over-Engine 
Gasoline and Diesel, Conventional or Cab-Over-Engine 
“Gasoline and Diesel, Conventional or Cab-Over-Engine 
Gasoline and Diesel, Conventional or Cab-Over-Engine| 
Gasoline and Diesel, Conventional or Cab-Over-Engine 

Super-Duty Trucks up to 15-tons Capacity 





Our own YMAC Time Payment Plan assures you of lowest available rates 


GMC TRUCK 
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All-Alloy Rete 
Frcs comme 


If this Housing ever 
Breaks or Distorts we 
will replace it Free 


OPR. 1937 


Cc 
THE RIDGE TOOL CO, 
~ ELYRIA, O. 








HEN you specify RIFAID 

Wrenches, your repair costs 
drop—that housing guarantee means 
what it says. Fewer “spares” are needed. 
And your mechanics like the many “work- 
ing” features of this famous wrench. The 
safe action replaceable chrome molybdenum 
jaws—quick to grip, quick to release. The com- 
fort-grip I-beam alloy handle. Easy spinning ad- 
justing nut. Full-floating hook jaw with its handy 
pipe scale. It’s the choice of millions of skilled me- 
chanics. For economy that’s definitely to your credit, 
buy the RIGAID from your Supply House. 


THE RIDGE TOOL COMPANY, ELYRIA, OHIO 


Feb pire roots 


ry 
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HERE'S A 





IN DEPT. A 


Those dog-eared, crumpled forms and cards with blurred entries and 


sloppy erasures betray an insidious thief in your mechanical accounting 


department. They are evidence that inadequate paper is robbing the effi- 


ciency of’ your expensive bookkeeping machines and wasting the time of 


your well paid clerical staff. 


Stop the thief by using WESTON’S Machine Posting Ledger and Index 
for all machine bookkeeping forms and card records. 


WESTON’S 
[ACHINE POSTING 


Ledger 


1% rag content, has a special smear-proof fin- 
h that takes typing like a quality ledger and 
ilitates high speed filing and sorting. Stands 
aight in the tray, lies flat in the machine and 
akes records look and last better. Made in Buff, 
Subs. 24, 28, 32 and 36 and in White, Blue and 
ink in Sub. 32. 


WESTON’S 
MACHINE POSTING 


Index 


A tough, strong, 50% rag content index that will 
not droop, tear or become dog-eared. Has a 
smear-proof ledger finish that takes typing 
clearly. Made in Buff, White, Blue, Ecru, Salmon 
and Pink in 180 M, 220 M, 280 M and 340 M 
— basis 2514 x 30%. 


Write Byron Weston Co., Dept. C., Dalton, Mass., for a new portfolio of specimen forms and sample 
sheets of Weston’s Machine Posting Ledger and fora sample book of Weston ’s Machine Posting Index. 
Also for Weston’s Papers, an interesting publication packed with ideas and information about paper, 


ESTON'S PAPERS 
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NEPTUNE METER COMPANY - 50 West 50th Street, NEW YORK CITY 


DENVER, DALLAS, KANSA 
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YOU CAN DEPEND ON J&L SEAMLESS PIPE TO CARRY 
PRESSURE LOADS SAFELY AND EFFICIENTLY — AND 
TO GIVE YOU LOW MAINTENANCE COSTS * ¢ * 








y specifying J & L Seamless for power piping, engineers and maintenance men throughout the country hav 
dorsed it for strength, safety and dependability. Every length of J & L Seamless is rolled from a solid bille 
“controlled quality” steel. There are no welds, therefore no chance of failure at or near a weld. ‘ 
Scientific control of all J & L finishing operations assures uniform wall thickness, concentricity and the rig: 
actility for easy bending and upsetting. Therefore when J & L Seamless is specified, | 
e manufacture of joints and the installation of the pipe move along smoothly and 

iciently. In hundreds of plants J & L piping is giving completely satisfactory service. 

pecify J & L Seamless for your power piping jobs. In the meantime, get helpful infor- 

ation on piping applications by writing for our Handbook SP-4. 


ONES & LAUGHLIN STEEL CORPORATION 


AMERICAN IRON AND STEEL WORKS 
PITTSBURGH, PENNSYLVANIA 





J& L—PARTNER IN PROGRESS TO AMERICAN INDUSTRY 


(Manufacturers Service Agreement) 
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HERE’S 


OR 
INCOME 


FROM GAS RAN 


More Income is to the point, gives the 
salesman @ whole battery of facts in the 
briefest possible form, shows him how to 
bring those facts to bear in order to over- 
come every tyPe of sales resistance. Here 
are some of the subjects treated: 


Picture of your prospects, Who they are and 
where they are; Picture of their motives, 
Why they buy and why they don’t; Picture 
of their minds, What they know and don’t 
know about gas ranges; Picture of gas range 
selling, How to improve your 

What chance have you to make r 

this year?; And now let’s take a look at the 
average kitchen; How women can save money 
with oven-heat-control; Facts on baking; 
Facts on roasting. 








This 
page is reserved unde? 





il 
RO ie ERTSH AW THERMOSTAT COMPAN 


YOUNGWOOD, PA 


= ae 
GES FOR YOUR SALESMEN 


New as it is, this sales manual has already become the 
most used and best liked of all Robertshaw’s range-selling 
tools. It is today standard equipment for thousands of 
salesmen, inspiring them with whole-hearted enthusiasm, 
giving new ideas which they can convert into bigger sales. 


what sales executives are saying 
“Hearty commendation!” ... “Treasure chest of concise factual 
information!” . + - “Excellent!” . - + “Much impressed!” Sat 
“Covering complete sales picture!” .-- “Received by salesme 
eagerly, enthusiastically!” eee “Should increase our sal 
materially!” .-- “Compliments for achievement!” .-- “A contri 
bution to the pbuilding of the industry!” 





FOR COMMERCIAL APPLIANCES Hidden Lossé 
is doing @ job comparable to that which More Inco 
is doing for the domestic gas range. Send for a 
copy and you'll see how effectively you cap use 
to step up your commercial sales. 


0 St. 


land | 
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/ Service Proved --- Rely On 


77% “CLEVELANDS” 
5 ie oe be 2 . 


EARS 

ago, “Cleveland” 

pioneered the com- 

pact, mobile, full-crawler trencher. Ever since, it has devoted 
itself to making it better—more efficient—more reliable. 


Today a large number of Cleveland “Baby Diggers” and Tam- 
per-Backfillers are in constant service in the Gas Industry. 


When it is a question of getting the most out of machine-trench- 
ing, you can rely on “Clevelands” to give it to you. Let us tell 
you why. 


Write Today for Details. 


CLEVELAND TRENCHER COMPANY 


"Pioneer of the Small Trencher" 


0 St. Clair Ave. Cleveland, Ohio 


land built Trailers for all Models speed up 
portation and increase utility. Machines 
and unload in 10 to 15 minutes. 


i CLEVELANDS © 
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COLLECTION CONTROL 


ACCT S RECEIVABLE 


REVENUE ANALYSIS 


ARREARS mf ; 


Clneer nai trol 


with this all-around accounting method 


The accuracy and speed of the International Electric Account- 
ing Method are proving ideal for all phases of public utility 
accounting work. By this modern method, entries are made as 
transactions occur. These entries are classified and reclassified 
mechanically, as often as necessary. No additional handling, post- 
ing or writing are required. 


At the close of each accounting period, operating reporis are 
prepared automatically. Special reports and analyses are also pro- 
duced from the same media with accuracy and great speed. 


International Electric Accounting Machines will also prepare 
your Payroll, Pay Checks, Statements to Employees, Earnings 
Records, Federal O.A.B. Reports, and State Unemployment 
Compensation Reports. 


There is an International Representative as near as 
your telephone. Call him today. 


INTERNATIONAL BUSINES». eal alas CORPORATION 


General Offices Branch Offices in 
590 Madison Avenue, New York, N. Y. Principal Cities of the World 
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AT THESE LOW RATES 


You Can Really Afford to Carry 


Ample Life Insurance Protection 









Here is a policy that, according 


arial experience, protects you 
ee soar expectancy Oo} life. It has 
cash and loan values. 


ICABLE TESTING ||@  #...-...705 


Many power companies re Pea 


ak ie ae ee 
ten ore 


e 40 
are now contemplating pur- | | MM 4 2 ss -eeerree 
chases of new material for 
necessary expansion. Some 


iW] i Tus low-cost policy cannot be issued in 

of these purchases will in- ccuuiuie tome thie San 
clude high voltage cable. At age 35 a $10,000 policy costs you only 
$12.80 per month and will pay your bene- 
ficiary either $10,000 at your death or a 


i monthly income for life. Write us for full 
Checks of cable quality details, stating age. Use the coupon below. 


by E. T. L. at the factory Mail it now. 


are inexpensive and good THE LINCOLN NATIONAL LIFE 
insurance against trouble in INSUR ANCE COMPANY 


the future. FORT WAYNE INDIANA 
ITS NAME INDICATES ITS CHARACTER 





MAIL THIS COUPON 


ELECTRICAL 
TESTING 
LABORATORIES 


East End Avenue and 79th Street 
New York, N. Y. 







fu.r 20 
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«Ok “PRODUCTS 


THE SUPERIOR SWITCHBOARD & DEVICES CO. 
CANTON , OHIO 


* Hanifpctircrg * 


METER ¢ RELAY TEST SWITCHES METER TEST BLOCKS ¢ TABLES 
METER € TRANSFORMER ENCLOSURES 


WALL BiG BRUTE’ 


DREADNAUGHF 


© Splicers' Furnace-& 


Designed and built for 


PUBLIC UTILITY SERVICE 





EXTRA WIDE TANK ADOPTED AS STANDARD BY MANY OUTSTAND- 


HINGED FLUE ING POWER AND TELEPHONE COMPANIES. 
HEAVY BURNER WITH 


cian gattaalaeing P. WALL MFG. SUPPLY CO. 
KEROSENE OR GASOLINE PITTSBURGH, PA. 
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UTSTANDING 


Style - 


. . but you get a lot more than style for 
yur money in these 1/2-ton Internationals 


his picture of the 114-ton Model D-30 doesn’t 
If do justice to the truck. It gives you a good 
lea of the modern streamlined beauty of Inter- 
tional Trucks, but it doesn’t tell you a thing about 
e amazing economy of the trucks on your job. 
rivers and owners can tell you about that. 


It takes more than just style to deliver Inter- 
itional performance. A new line is not just a 
atter of the calendar with International Harvester. 
onstant improvements in engineering and con- 
ruction make and keep International Trucks the 
tandard for the industry. 


The constant aim of this company is to give you 
auling value—to make economical performance 
our lasting source of satisfaction. HAULING 
/(ALUE—plus distinctive beauty of design that 


is recognized and admired wherever loads are 
hauled. 


In the popular Model D-30, as in every Inter- 
national Truck from the sturdy 14-ton pickups to 
the powerful six-wheelers, you get IJnternational 
performance. And that’s the finest thing that can 
be said of anything on wheels. International Trucks 
are rugged, all-truck trucks, all the way through. 
They’re made for tough jobs and rough handling, 
and they’re built to take it. 


And throughout 


ownership, the network of Harvester’s Company- 


your years of International 


owned truck-service organization is ready to ser- 
vice your trucks at all times. For complete de- 
tails, see the nearby International dealer or Com- 
pany-owned branch. 


INTERNATIONAL HARVESTER COMPANY 


(Incorporated) 


180 North Michigan Avenue 


Chicago, Illinois 


INTERNATIONAL TRUCKS 
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WHEREVER ina 
electrical conduit; 
' must be “‘concreted- [ag 
in’”—the light weight 43 










EVERAL YEARS AGO, Johns- Manville 
introduced Transite Electrical Conduit 
—an asbestos-cement material so inherently 
strong and permanent that it ended the ex- 
pense of “‘concreting-in’”’ on many under- 
ground duct systems. And provided virtual 
freedom from maintenance whether installed 
under or above ground. 
Today, its companion conduit . . . Trans- 
ite Korduct .. . is lowering electrical dis- 
tribution costs—and keeping them low— 
on jobs where concrete casings must be used. 
Differing from Transite Conduit only in 
its lesser wall thickness, Korduct offers the 





WHEREVER 
CONDUIT . 











must ot ” 
rr CONCRETED-IN 








Johns-Manville 


TRANSITE KORDUCT | 
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and long lengths of @ 
J-M Transite Korduct ™ 
cut material and fy 
labor costs, assure 
immediate instal- 
lation savings. 


2 


same basic permanence, the same freedo 
from maintenance. 

Its lighter weight and long lengths redu 
both material and handling costs. Hen 
on multiple-duct systems, in tunnels, brid 
structures, dams—or wherever the servi 
calls for ‘‘concreting-in,’’ Transite Kordué 
is your logical conduit choice. : 

Making new conduit installations. ..r 
placing existing materials? Be sure you g 
the new data-sheet manual on Transi 
Korduct. It also includes new data o 
Transite Conduit. Write Johns-Manvill 
22 East 40th Street, New York City. 
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OOSIER ENGINEERING COMPANY 


46 SO. 5TH ST., COLUMBUS, OHIO NEW YORE 
Canadian Hoosier Engineering Company, Ltd. 


RECTORS OF TRANSMISSION LINES 
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THE PROBLEM OF 
THE MOMENT FOR 


ACCOUNTANTS 
ENGINEERS 

CONSULTING ENGINEERS 
ACCOUNTING FIRMS 
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Better PRODUCTS... 
because CITIES SERVICE knows your problems! 











Cam Service engineers, backed by 77 years of practical 
lubrication experience, are concentrating their efforts daily 
on solving the various lubrication problems with which in- 
dustry is faced. 


Wherever moving surfaces come together, no matter what 
the speed or load, Cities Service can recommend authorita- 
tively the correct lubricants to use. Whether you need heavy 
greases for massive gears or the lightest of oils for delicate 
precision machines, Cities Service is ready to fill your every 
need. 


Cities Service engineers will be glad to discuss your lubri- 
cation problems with you. 
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CITIES SERVICE INDUSTRIAL OILS 


Compressor Oils Marine Engine Oils 

Cutting Oils Quenching and Tempering Oils 
Diesel Engine Oils Sewing Machine Oils 

Cylinder Oils Spindle Oils 

Star Ice Machine Oils Transformer Oil 

Leather Finishing Oils Turbine Oils 

Loom Oils Wool Oils 


Hour of Stars—the Cities Service Concert—with Lucille Manners, Ross Graham and Frank 
Black’s Orchestra and Singers—broadcast every Friday evening over the N.B.C. Red Network. 
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AND THERE MUST BE A RESULT 


HERE jis a reason why Con- 
i eters E. F. Wood of St. Louis 
sold 19 houses-in eight months. One 
reason is just this: These homes. are 


all-electric. 


And there must be a result when the 
G-E ‘Home Bureau, by means of its 
extensive promotional campaigns, 
tells other builders of the success, of 
Contractor. Wood. And _ whefi;, by 
means of its architectural engineering 
services,it-Helps builders create these 


self-selling homes. The inevitable 


GENERAL @ ELECTRIC 


result is that more and more a 
electric homes are built—and adde 
to your lines. New owners, starting 
new life in a home of their own, a 
becoming not merely full-use cu 
tomers of yours, but permanent fu 


use customers. 


This. is how the work, of the G- 
Home Bureau, whose sole purpose 
to promote electrical living for hom 
of “evéry size, is adding importa 
pay-load to your lines. This work 
one more of. the extra services y 
get from-General Electric. 


96-5518 
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